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PRESIDENTS PAGE 


Leonard H. Gilbert 


PRESIDENT 


Guardians of liberties 


Civil liberty consists, not in a right to every 
man to do just what he pleases, but it consists in 
an equal right to all the citizens to have, enjoy, 
and do, in peace, security, and without 
molestation, whatever the equal and consti- 
tutional laws of the Country admit to be con- 
sistent with the public good. 

John Jay 

Chief Justice, _ 

United States Supreme Court 

1789-1795 

“Law—The Language of Liberty” 

is the national 1981 Law Week theme. 
The theme focuses on the legal sys- 
tem as protector of civil liberties and 
individual freedoms. Its message 
“restate(s) the fact that the peaceful 
transfer of governmental power, the 


right to be presumed innocent until , 


proven guilty, the right to freedom of 
speech and worship . . . all these and 
more are guaranteed us by law. And 
that these familiar phrases are our 
metaphors for liberty.” 

This year’s theme emphasizes law 
as an institution, as a formalized 
system of rules and procedures, 
guaranteeing freedoms to each in- 
dividual. These individual guaran- 
tees are translated, by repetition, into 
a larger public service rendered by 
the law and the judicial system. In- 
deed, in this context, the whole is 
much greater than the sum of the 
parts. 

Law Week and Law Day are not 
just for lawyers—they are not law- 
yers’ celebrations. The occasions are 


meant to recognize and honor the 
place in society that law occupies. 
Lawyers should use this time to 
reaffirm our obligation to the pro- 
fession and the public, and to help 
the public understand our system 
and the role that law plays in the lives 
of all Americans. 

This year we celebrate the fact that 
one of the greatest strengths of the 
law comes from its endurance 
throughout our nation’s history as a 
bastion of freedom and liberty. Presi- 
dent Ronald Reagan recognized this 
principle, albeit in a different con- 
text, when he observed in _ his 
inaugural address: “The orderly 
transition of authority which is called 
for in the constitution routinely takes 
place, as it has for almost two cen- 
turies, and few of us stop to think 
how unique we really are. Inthe eyes 
of many in the world, this every-four- 
year ceremony we accept as normal 
is nothing less than a miracle.” Like- 
wise, the individual American’s abil- 
ity to appeal to our courts for pro- 
tection and help is no less a miracle. 

The law can serve and has served 
the people of this nation as both a 
shield and a sword—a shield from 
governmental intrusion and a sword 
for the procurement of equal govern- 
mental benefits. Traditionally, the 
law served only the former purpose: 
the shielding of the individual from 
the government, and protection of 
citizens from governmental excesses 
and intrusions on personal liberties. 
Certain groups—the aged, the handi- 
capped, the young, students, minori- 
ties, and women—turned to the law 
as the final arbiter of disputes with a 
government possessed of immense 
power. In the years following World 
War II, however, our government 
has become an enormous benefactor 
of social wealth. As a result, these 
same groups have turned to the law 
as a means of obtaining what they 
perceive as governmental entitle- 
ments. Recent developments in the 
law of due process and equal pro- 
tection are the most obvious evi- 
dence of this trend. 

As individual and group rights 
enforceable in the courts have 
evolved and expanded, an inevitable 
clash has developed between one 


another and the rights of society. 
And, as the number and quality of 
those rights expand, the number and 
gravity of the clashes also expand. 
From this, very difficult balancing 
questions arise: 

Does government “in the sunshine” 
infringe on the privacy of the in- 
dividual? 

Does affirmative action for minor- 
ities and women sometimes unfairly 
deprive more qualified persons? 

Does a “free press” threaten a 
“fair trial”? 

These are only a few random 
samples—the list cannot be ex- 
hausted. 

While it is “the law” which 
provides protections in the abstract, 


_and while it is primarily “the law” 


which is the subject of the Law Week 

theme, it is lawyers who serve as the 

catalyst for these protections. Law- 

yers, as officers of the courts, are 

integrally involved in the day-to-day 

maintenance of the judicial system. 

Moreover, a great public significance 

attaches to our profession because of 

its unique relationship to an arm of - 
the government. 

On an individual level, the efforts 
of lawyers in furthering their clients’ 
causes, however unpopular, are 
matters in which the entire Bar can 
take great pride. This courage to 
accept and advocate unpopular 
causes has been demonstrated time 
and again. By the same token, the 
organized Bar has not only encour- 
aged lawvers to undertake such rep- 
resentation, but has also shown 
leadership and foresight in furthering 
the public interest more directly in 
other ways. Most important is the 
Bar’s continuing effort to maintain 
extremely high ethical standards. We 
have enforced those standards in 
Florida with our own dollars—over 
two million a year—not to mention 
our own energies. Furthermore, we 
have instituted public benefit pro- 
grams such as lawyer referral panels, 
legal aid programs, legal clinics, and 
a prepaid legal services plan. These 
programs, virtually unheard of ten 
years ago, have flourished in the 
recent past, and have provided much 
needed free or low-cost legal ser- 
vices. 
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Lawyers have also, individually 
and collectively, supported pro- 
grams which are helpful to the public 
but which also promise not to be 
economically beneficial to the prac- 
ticing lawyer. Examples include no- 
fault auto insurance, arbitration in 
various stages of civil litigation (or as 
a substitute for litigation), and small 
claims procedures which reduce the 
need for lawyer intervention. 

Despite these efforts to enhance 
the work of the courts in serving the 
public, the Bar often receives great 
blame for perceived difficulties in 
the judicial system. Unfortunately, 
the accessibility of courts to the in- 
dividual is a Janus-faced phenom- 
enon. While that accessibility makes 
the courts a mechanism of freedom, 
it has also created a troublesome 
backlog of cases in many of our 
courts. In essence, the very aspects of 
our judicial system which protect the 
individual also pave the way for an 
increasing number of citizens to take 
their disputes to the courts. 

Many blame this development on 
lawyers. They criticize our country 
for being “over-lawyered,” and point 
to other countries which have a much 
lower per capita lawyer population. 
However, the absence of lawyers 
in those countries is quite often 
matched by an absence of personal 
liberties. 

Perhaps there is too much litigation 
today. Perhaps people turn to the 
courts more quickly than they 
should. However, until the role of the 
lawyer is significantly altered, those 
decisions remain ultimately with the 
client. Thus, the involvement of law- 
yers in current litigation trends is, toa 
great extent, simply a reflection of 
the demands of a society which is 
changing more rapidly than ever 
before. As Dean Roscoe Pound said 
in 1906 in his now famous address at 
St. Paul, Minnesota, 

Justice, which is the end of law, is the ideal 
compromise between the activities of each 
and the activities of all in a crowded world. 
The law seeks to harmonize these activities 
and to adjust the relations of every man with 
his fellow so as to accord with a moral sense of 
the community. When the community is at one 
in its ideas of justice, this is possible. When the 


community is divided and diversified . . . the 
task is extremely difficult. 


Seventy-five years later, the words 
of Pound’s speech, “The Causes of 
Popular Dissatisfaction with the Ad- 
ministration of Justice,” regretfully 
still ring true. Division and diversifi- 
cation result in disagreement. And 
disagreement, at an alarmingly in- 
creasing rate, leads to litigation. To 
our credit, however, lawyers adhere 
to the ethical canons and refuse to 
sanction or participate in groundless 
or vexatious litigation. 

In Shakespeare’s Henry VI, part II, 
the character Dick the Butcher sug- 
gests that “The first thing we do, let’s 
kill all the lawyers.” Dick’s procla- 
mation is quite often quoted by those 
who criticize the legal profession and 
attempt to enlist the prestige of the 
great playwright to support their 


arguments. Interestingly, however, 
Dick’s statement is made in a context 
quite flattering to lawyers, for the 
aim of his suggestion is to help clear 
the way for the pretensions to the 
crown of his confederate rebel, Jack 
Cade. In short, Shakespeare’s true 
message reaffirms the lawyer’s role 
as an indispensable element in the 
maintenance of social order and civil 
stability. 


The role of the lawyer in today’s 
society is also reaffirmed by this 
year’s Law Week festivities. We must 
not lose sight of it as Law Week ends. 
Rather, we should promote it ac- 
tively, making sure that the law—and 
lawyers—remain guardians of the 
liberties we deeply cherish. O 
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EXECUTIVE DIRECTIONS 


John F. Harkness, Jr. 


EXECUTIVE DIRECTOR 


ASAE review of the Bar 
Part Il 


A recent study of the headquarters 
office by a team from the American 
Society of Association Executives 
evaluated how well the organiza- 


tional structure of The Florida Bar 
serves its goals and purposes and 
how well the staff supports those 
purposes. In last month’s column, I 
discussed the team’s recommenda- 
tions regarding the organizational 
structure, programs, services and 
activities. This month I conclude 
with the team’s recommendations 
concerning the staff, financial plan- 
ning, communications and member- 
ship development and steps under- 
way to implement their suggestions. 


e Association Staff. The size of the 
staff must be commensurate with its 
responsibilities. The association must 
demonstrate how the skills and 
experience of its personnel satisfy the 
requirements of its staff positions 
and program needs. There must be 
evidence of stability in organization- 
al structure and personnel practices. 
The association must provide 
opportunities for professional 
development and improvement of 
staff. 

My personal belief is that the 
quality and dedication of the staff are 
quite high. This was echoed by the 
evaluation team, who also reminded 
me of an old cliche—that as an army 


marches on its stomach, an 
association’s success depends upon 
its staff. This is very true, particularly 
in an association that must depend 
upon its volunteers for a lot of the 
work. However, there is always 
room for improvement. 

Some of the recommendations 
include a reorganization of some 
departments along functional lines; 
that the executive director provide in 
writing to each individual reporting 
to him a detailed listing of the 
specific performance standards he 
expects from that individual; that the 
personnel function be more 
centralized; that an overall review of 
the classifications and pay plan be 
done; that the overall computer 
operation, word processing and 
printing operations be reviewed as a 
whole since some of the equipment is 
not compatible and a study of the 
entire system needs to be 
accomplished including a_ cost 
analysis. Again, the team stressed 
more communication among staff 
with the officers and volunteers of 
the Bar. 


e Financial Planning and 
Reporting. Financial planning must 
relate directly to association 
programming. The association must 
present evidence of periodic audit, 
fiscal controls, a full disclosure 
reporting system, and a favorable 
credit rating. 

The financial planning of the Bar 
was described as adequate but could 
stand some improvement in certain 
areas, particularly in true 
programming costs and the costs of 
new programs in the future years. 
They suggested that the controller’s 
role be expanded to include financial 
forecasting and a reassessment of the 
manner in which program costs are 
allocated. They suggested that 
equipment be depreciated and not 
expensed. The team mentioned that 
the practice of reporting on a cash 
basis rather than an accrual basis 
causes a less accurate financial 
picture. They did commend the 
efforts now being taken to centralize 
all accounts receivable and urged 
that this be an implementation 
project of the highest priority. They 
also suggested that some type of 
formal policy be developed to main- 


tain a certain amount of budgeted 
reserve. 

e Membership Development and 
Retention. The association must 
demonstrate that its current 
membership/ potential membership 
ratio is reasonable. It must have an 
effective and continuing program of 
membership retention and 
recruitment where appropriate. 

The Bar differs from some 
associations in that it has a captive 
membership. Despite this, it is very 
important that all segments of the 
Bar, geographic, age, ethnic, etc., be 
adequately represented. Survey of 
membership attitudes is very 
important, particularly attitudes on 
current Bar projects. Independent 
investigation by the team shows that 
the membership is proud of the 
activities and accomplishments of 
the Bar. They suggested that in 
addition to the survey taken of all 
members every two years, periodic 
surveys on a random portion of the 
membership would be helpful. 

e Communications. The associa- 
tion must demonstrate that its 
internal and external communica- 
tions are commensurate with 
membership needs. 

The team reported that the 
communications with the members 
of the Bar seem to be more than 
satisfactory. The Bar News and the 
Bar Journal do an outstanding job of 
communicating with the members of 
the profession. There is, however, 
sometimes a lack of communication 
with nonlawyers. The Bar must 
speak with one voice. There must be 
an organizational approach to the 
communication with lawyers and 
nonlawyers. 

As I mentioned, many of these 
recommendations already have been 
considered and the necessary 
changes are taking place. For 
example, we have commissioned a 
personnel study in order that the pay 
and classification plan of our 
employees can be revised and 
reviewed to make sure it is adequate 
to attract and maintain the type of 
individual we need. In the area of 
financing and accounting, we have 
developed the basis of a centralized 
accounts receivable system and will 
be moving into an accrual accounting 
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system the next fiscal year. 
Communications internally have 
been improved by frequent weekly, 
monthly and quarterly meetings with 
all staff to ensure that in such a large 
organization as many people as 
possible are familiar with all the 
programs and happenings. There isa 
conscious attempt to provide The 
Florida Bar News with information 
of activities so that you, the members 
of the Bar, can know what is going 
on. We are in the process of 
reviewing the two-year membership 
survey in order that it will be more 
meaningful to us and to you. 

There will be some reorganization 
along functional lines and this should 
occur by the time you have read this 
article. Sometimes I think I have 
waited a long time to make some 
necessary changes, but actually it is a 
short time. It is less than a year since I 
assumed this position, and with an 
organization of this size and with its 
history, it takes a while to know how 
all the pieces fit together. I have 
made as careful an examination of 
the programs as possible. My aim is 
to maintain the quality of services 
that the Bar has been providing to 
you and at the same time conserve 
the expenditures of money as well 
as time spent by our volunteers. 
Both of these items are utmost in 
my mind and will continue to be. o 


A home equity loan arranged by DAC can be the 
answer. Our financial service is professionally 
designed to help you — and other attorneys — by 
helping your clients. And we close most loans within 3-5 
days. So, if you have clients 

who are homeowners and 

must raise cash for legal Licensed Mortgage Broker 
fees, financing and settling 
litigation, divorce and 
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This special February 1981 issue of 
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Condominiums—imposing fines 


I read through your February 1981 
Journal, titled “Home Sweet Condo- 
minium,” with great interest. Gary A. 
Poliakoff, authored an article entitled, 
“Legal Considerations: The Role of the 
Association in Condominium Opera- 
tions.” One item on the second page, 
“The imposition of fines or penalties,” is 
alluded to as an association power un- 
der a quasi-judicial power. However the 
Condominium Act, the purpose of which 
is to “establish procedures for the 
creation, sale and operation of condo- 
miniums,” does not authorize the imposi- 
tion of fines. 

What is being used as an authority by 
many attorneys using differing methods 
and interpretations is Chapter 617.10-3 of 
the Corporations Not For Profit Act. This 
section indicates that corporate bylaws 
may give the board the power of fixing 
fines, in such sums as may be fixed in the 
bylaws. There is no specification to 
indicate what the fines can be imposed 
for. Lack of specification is usually a fatal 
flaw in laws that impose penalties. 

Going, again, to the beginning of 
Chapter 617 under 617.013(i), which de- 
fines what goes into the articles of 
incorporation, one finds “by whom the 
bylaws of the corporation are to be 
made, altered or rescinded” should be in 
the articles, if amending the bylaws is to 
be valid. If we then go to Chapter 
718.112(i) of the Act we find that the 
method to amend bylaws must be in the 
bylaws. The articles of my condomin- 
ium—and probably all in Florida—does 
not have an amending procedure for the 
bylaws. The reason most likely is that the 
bylaws and declarations are not corpo- 
rate documents but are matched with 
one another. . . . 

Another problem shouid be consid- 
ered! Condominiums can be corpora- 
tions for profit, corporations not for 
profit, or if existence before January 1, 
1977, need not be incorporated. Should 
not all condominium unit owners be 
treated alike? Then, do condominium 
board members and officers, fiduciaries 
all, have sovereign immunity to fine pro- 
cedures? 

An answer to this problem may lie in an 
expansion of the requirements of Chap- 
ter 718.502(1) which requires the de- 
veloper of a residential condominium to 
prefile his documents with the division. . . 


ALEX COHEN 
Margate 


Likes recent issues 


I found the recent issues of The Florida 
Bar Journal dealing with condominium 
law and problems of the elderly to be 
fascinating and informative. 


Moreover, the publication by the 
Journal of information on such matters is 
a credit to your editorial staff as well as 
to the Bar. 

RicHARD WARREN RAPPAPORT 
Miami 


President’s Page draws comment 


With reference to the February 1981 
Florida Bar Journal commentary on “Our 
Ever-expanding Lawyer Population,” let 
me thank you for recognizing the 
problem of too many lawyers in the 
United States, particularly in Florida. I 
have long believed that quantity dilutes 
the quality of lawyers, which results in far 
too many resorting to schemes and sharp 


practice to acquire their earnings as 


opposed to development of their skills. In 
my opinion, there is no valid justification 
for the perverse growth in our numbers 
which Dean Bayless Manning labeled a 
social illness that may well be our 
country’s national disease. 

I am disappointed in your belief that 
the demands of our society have created 
the market for lawyers’ services. From 
Washington down to local hamlets the 
day-to-day business of America is sinking 
in a morass of attorney-conceived 
legalities. Unless lawyers have the 
commonsense to understand that we are 
primarily responsible for this situation, a 
national bankruptcy of not only our 
economy but our citizens’ business 
incentive may result. Or maybe 
something worse from  society—as 
Shakespeare said, first, let’s kill all the 
lawyers. ... A word to the wise should be 
sufficient—is it? 

Ricuarp C. CARTER 
Miami 


Challenge to other states 


I have just received a copy of the 
March Florida Bar Journal and it is 
terrific. The “Year of the Older Florid- 
ian” will act as a challenge to other states. 
Congratulations! 

The Commission is encouraging other 
state and local bars to develop elderly 
committees, pro bono and reduced fee 
lawyer referral panels, handbooks, con- 
tinuing legal education programs, and 
community education projects. If we 
could have up to 30 copies of the March 
issue we would be able to share it with 
other bar associations as we go around 
the country. 

Nancy CoLEMAN 
Staff Director 
ABA Commission on 
Legal Problems of Elderly 
Washington, D.C. 


Cover mystery solved 


The photograph on the cover of the 
Journal for April is beautiful! 
Where is it??? ?? 
VERNON W. Evans, JR. 
Tampa 


First let me compliment you on the 
cover photograph of the April 1981 issue. 
I am impressed with the colorful flowers 
and the beauty of the grounds. Could you 
please inform me where the photograph 
was taken? 

I have one guess—the flowering azalea 
gardens—Maclay—outside Tallahassee. 
Last year, I took some photographs there 
that proved Florida to be a paradise. 

M. VLACK 
Hollywood 


If I am not mistaken when I looked at 
the cover of the April 1981 Florida Bar 
Journal, I thought I recognized where it 
had been taken. I am sure after looking at 
the credit given for the photography that 
this was at Hampton Court when you 
were on our trip last year. Am I correct? 
In any event, beautiful photography. 

The only objection I have is that you 
did not indicate that the photography 
was by “Linda H. Yates on her London 
trip with the Orange County Bar 
Association.” 


Joun T. PaTTILLo 
Winter Park 


Editor's Note: After numerous tele- 
phone calls and personal inquiries, we 
know we should have given the location. 
Some guessed the location as the wall at 
the Pensacola Naval Base built during the 
Yellow Fever epidemic; others guessed 
St. Augustine or Tallahassee. John Pattillo 
has the advantage—he led the Orange 
County Bar tour to London in May 1980 
where the photo was taken. It shows a 
portion of the gardens of Hampton 
Court, country residence of Henry VIII 
about 12 miles from London. 


THE FLORIDA BAR DIRECTORY 
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Attorneys’ trust accounts— 
rules and pitfalls 


By Martin J. Kurzer, Randolph Coleman, Allan Leiter and George Trager 


On September 15, 1979, the Board of 
Governors of The Florida Bar convened 
in Tampa and approved the 
establishment of a Special Committee on 
Relations between The Florida Bar and 
the Florida Institute of Certified Public 
Accountants (FICPA). 

Under the direction of Stanley W. 
Rosenkranz, chairman of the Bar's 
special committee, and John D. 
Goldberg, chairman of the FICPA’s 
Committee on Relations with The 
Florida Bar, certain projects were 
targeted, subcommittees established, 
and meetings conducted by members of 
both professions. 

Mr. Rosenkranz appointed Martin 
Kurzer chairman of the subcommittee to 
review the requirements and problems 
associated with attorneys’ trust accounts 
in Florida. Mr. Kurzer and S. George 
Trager represented The Florida Bar on 
this subcommittee. The counterpart 
subcommittee of the FICPA was chaired 
by C. Randolph Coleman and included 
Allan Leiter. 

This article is the result of the 
combined efforts of those subcommit- 
tees. It is an attempt to communicate to 
members of both professions the 
requirements for handling and 
accounting for Florida attorneys’ trust 
accounts. It is the first manifestation of 
the cooperation of the joint committees 
representing these two professions. 


Legal requirements 


The rules governing trust accounts 
to be maintained by attorneys are set 
forth in The Florida Bar Integration 
Rule, Canon 9 of the Florida Code of 
Professional Responsibility, its 
related ethical considerations and 
disciplinary rules, and the opinions of 
the Committee on _ Professional 
Ethics of The Florida Bar. These 
rules are rather complex and are 
frequently misunderstood by some 
attorneys and their accountants. 

Before examining the accounting 
techniques themselves, it is 


SUS TS US 


appropriate first to consider an 
overview of the ethical standards 
involving attorney trust accounts. 

Canon 9 of the Code of 
Professional Responsibility, as in 
effect in Florida, states rather 
succinctly that a lawyer should avoid 
even the appearance of professional 
impropriety. This rule is fleshed out 
in Ethical Consideration 9-5 which 
states that the canon is carried out by 
separating the funds of a client from 
those of the lawyer and, further, that 
commingling of such funds should be 
avoided. It should be noted that 
commingling of funds occurs not 
only when trust funds are placed into 
general accounts, but also when an 
attorney’s general funds are placed 
into his trust account.! 

Moreover, all client funds paid toa 
lawyer or law firm—including 
advances for costs and expenses— 
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are to be deposited in one or more 
identifiable bank or savings and loan 
association accounts maintained in 
the state in which the law office is 
situated, and no funds belonging to a 
lawyer or law firm are to be depos- 
ited therein with certain exceptions:? 
(1) funds reasonably sufficient to pay 
bank charges may be deposited 
therein; and (2) funds belonging in 
part to a client and in part presently 
or potentially to the lawyer or firm 
must be deposited therein. 

The portion belonging to the 
lawyer or firm may be withdrawn 
when due unless the right of the 
lawyer or firm to receive it is 
disputed by the client, in which event 
the disputed portion may only be 
withdrawn when the dispute is 
finally resolved. 

The disciplinary rules‘ require that 
a lawyer must perform the following: 
(1) promptly notify a client of a 
receipt of his funds, securities, or 
other properties; (2) identify and 
label clients’ securities and properties 
upon their receipt and place them in 
a safe deposit box or other place of 
safekeeping as soon as practicable; 
(3) maintain complete records of all 
funds, securities and other properties 
of a client coming into the lawyer's 
possession, and render appropriate 
accounts to his client regarding them; 
and (4) promptly pay or deliver to 
the client, as requested by the client, 
the funds, securities or other prop- 
erties to which the client is entitled. 

While the general standard for the 
use of attorney trust funds is set forth 
in Canon 9 and the ethical 
considerations and disciplinary rules 
promulgated thereunder, Florida 
Bar Integration Rule 11.02(4) 
considers trust fund applications in 
much more detail. Therein, it is 
stated that money or other properties 
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Attorneys’ trust accounts 
—rules and pitfalls 


entrusted to an attorney for a specific 
purpose—including advances for 
costs and expenses—is held in trust 
and must be applied only to that 
purpose. 

This language leaves unclear the 
answer to a situation that is quite 
common between attorneys and 
their clients. When a client advances 
funds for the coverage of both fees 
and costs, all of the fee portion of the 
advance may be exhausted while, 
perhaps, only a portion of the cost 
advance is completely used. Query, 
whether the attorney may apply the 
excess costs advance to the total 
outstanding fees in preparing his 
interim or final billing? Ethics 
Opinion 76-27 states that while costs 
that are advanced must be placed in 
the attorney’s trust account, fees 
received in advance for future ser- 
vices (rather than as security for un- 
earned fees) may be treated as part 
of the attorney’s general funds. Ac- 
cordingly, excess fees advanced may 
be applied against costs incurred in 
excess of costs advanced, but excess 
costs advanced may not be applied 
against fees.5 


Integration Rule 11.02(4)(a) deals 
with trust accounts that are required 
by an attorney. It states that any bank 
or savings and loan association 
account maintained by an attorney to 
comply with Disciplinary Rule 9-102 
shall be clearly labeled and 
designated as a trust account. Any 
safe deposit box used in connection 
with the practice of law of a Florida 
lawyer maintained to comply with 
Disciplinary Rule 9-102 is required to 
be located within the state, unless the 
client otherwise consents in 
writing—and the lawyer is required 
to advise the institution in which the 
deposit box is located that its 
contents may include property of 
clients. 


According to the Integration Rule, 
attorneys’ trust accounts are official 
records. Thus, certain formalities 
with respect to such accounts must 
be observed. These rules are set forth 
in Rule 11.02(4)(b), and _ those 
relevant to this article may be stated 
as follows: 

(1) A lawyer is required to 
preserve, or cause to be preserved, 
the record of all bank and savings 
and loan association accounts or 
other records pertaining to the funds 
or property of a client maintained by 
him in compliance with Disciplinary 
Rule 9-102 for a period of not less 
than six years subsequent to the last 
transaction pertaining thereto, or 
subsequent to the final conclusion of 
the representation of a client relative 
to such funds or property, whichever 
occurs later. 

(2) All such records are deemed to 
be kept pursuant to The Florida Bar 
Integration Rule, as a_ specific 
prerequisite to the right to receive, 
deliver and disburse funds or 
property of a client, and to have a 
public aspect relating to the 
protection of clients and to fitness of 
a member of The Florida Bar to 
practice law. 

(3) Such records include 
checkbooks, canceled checks, check 
stubs, vouchers, ledgers and journals, 
closing statements accountings or 
other statements of disbursements 
rendered to clients or other parties 
with regard to trust funds, or similar 
equivalent records clearly and 
expressly reflecting the date, 
amount, source, and reason for all 
receipts, withdrawals, deliveries, 
and disbursements of the funds or 
property of a client. 

Integration Rule 11.02(4)(d) states 
that Florida Bar members are 
permitted to create or maintain a 
trust savings account provided that it 
complies with certain provisions.® 
Very recently, however, the Board of 
Governors of The Florida Bar voted 
to seek approval of the Florida 
Supreme Court to withdraw that 
provision in toto. Accordingly, the 
Bar Foundation which would have 
been the beneficiary of interest 
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earned on such an account, has now 
indicated that it considers Rule 
11.02(4)(d) to be inoperative.’ 


Complying with legal 
requirements 


A large number of disciplinary 
proceedings against lawyers— 
including disbarment in some 
cases—stem from the mishandling of 
client funds. These transgressions 
usually result from inadvertence 
rather than a deliberate act on the 
part of the attorney to misuse the 


A large number of 
disciplinary proceedings 
against lawyers stem from 
the mishandling of client 
funds. Here in simplified 
form is the procedure for 
the proper handling of 
client funds and a method 
for easy, accurate 
accounting 


client’s funds. But, even a technical 
violation of the Integration Rule or 
the disciplinary rules can result in 
disciplinary action against the 
offending attorney. 

It is, then, appropriate at this point 
to provide in simplified form a 
procedure for the proper handling of 
client funds and a method for easy, 
accurate accounting for those funds. 
The examples contained herein 
should be viewed as suggestions 
only. They do not contain a complete 
portrayal of all the accounting entries 
necessary since that is beyond the 
scope of this article. If the basic 
procedures outlined herein are 
followed, the attorney should have 
complied with the legal require- 
ments for maintaining and 
accounting for trust funds. 

e Creating a Separate’ Trust 
Account—Each attorney, or firm of 
attorneys, should create one or more 
trust accounts separate from the 
attorney's regular operating bank 
account(s). The trust account must 
be identified with the words, “Trust 


_ Account.” The checks and deposit 


slips for the trust account should bea 


different size or color from the ones 
used in the regular operating 
account. 

e Forms To Be Used—The three 
essential forms for use in_ this 
suggested system are: (1) a matter or 
client ledger with tray or binder; (2) a 
trust account cash disbursements 
journal; and (3) a trust account cash 
receipts journal. 


How the system works 


e Receipt of Funds—Upon re- 
ceipt by the attorney, funds should 
be promptly deposited to the trust 
account. An entry for the amount of 
funds deposited, describing the 
source of the funds and the intended 
use of the funds, should be made in 
both the trust fund cash receipts 
journal and in the particular matter or 
client ledger sheet as a credit.® 


e Disbursement of Funds—When 
a check is drawn on the trust 
account—either to pay expenses, 
transmit funds to the client, or 
reimburse or pay the law firm—an 
entry for the amount of the check 
should be made in both the trust fund 
cash disbursements journal and in the 
particular matter or client ledger 
sheet as a debit. 


Each entry in a journal, whether 
recording the receipt of funds or the 
disbursement of funds, should 
balance. This means that the credit to 
the cash receipts journal and the total 
credits to all matter or client ledger 
sheets for each deposit should 
balance (that is, have the same total). 
Likewise, the debit to the cash 
disbursements journal should be the 
same amount as the total of debits to 
the individual matter or client ledger 
sheets for each withdrawal or check 
written. This helps to assure that: (a) 
all money received has_ been 
deposited to the trust account and 
credited to the appropriate matter or 
client ledger; and (b) all checks 
drawn were properly debited to the 
appropriate matter or client ledger. 
When each line in the cash receipts 
journal or cash disbursements journal 
balances, the entire page and the 
whole journal should be in balance. 


Comparison with the typical single 
entry system 


The system discussed above is a 
double entry system. A single entry 
accounting system may also be used. 
In a single entry system a client’s legal 
file may also be used as _ his 
accounting file. This type of system 


has no satisfactory method of 
proving a balance between the cash 
in the trust bank account and the 
aggregate cash held in trust for 
clients. 

By contrasts, in a double entry 
system, every line should balance 
and, consequently, every page 
should balance. Providing such is the 
case, the journals should always be in 
balance, and the attorney will know 
that a proper accounting of his trust 
account has been made. When an 
entry is recorded ona matter or client 
ledger sheet for each receipt or 
disbursement, the total amount of 
funds held for a matter or client is 
known and the aggregate amount of 
funds held in trust by the attorney 
can be reconciled to the amount in 
the trust bank account. 

The controls built into the double 
entry system are designed to 
eliminate errors such as entering 
receipts as charges or debits to the 
matter or client ledger, or the 
transposition of disbursements into 
credits. If a check or receipt is 
erroneously posted to the wrong 
client account, it can be located early 
in the balancing process by tracing it 
to the trust account cash receipts or 
disbursements journal. This 
procedure allows for the correction 
of errors before the occurrence of 
any inadvertent violations of the trust 
accounting requirements or the 
misapplication of client funds. 


Handling client funds in a typical 
collection case 


As noted, client funds are used in 
various legal transactions. One 
example is the typical collection case. 
The following repetitive type of 
transactions are involved in a 
collection case: 

e Funds are disbursed to begin an 
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action. If the collection case involves 
a client for whom the attorney 
regularly advances costs, the 
disbursement to begin the action 
may come from the attorney’s 
regular checking account. The 
charge, or debit, for this particular 
disbursement will probably be to the 
client’s regular account receivable 
and the client will reimburse the 
attorney at the conclusion of the 
matter. If, however, the client 
advances costs, such costs should be 
deposited in the client trust account 
and marked as an advance receipt for 
costs for which an accounting must 
be rendered. In this situation, as 
disbursements are made, the 
appropriate debit entry should be 
made to the trust account cash 
disbursements journal and to the 
individual matter or client file. 

e Funds are collected for a matter 
or client. With each such collection, a 
receipt should be issued, both the 
matter or client ledger account and 
the cash receipts journal should be 
credited, and the funds deposited in 
the trust bank account. 

e Cash is disbursed to the client or 
others, distributed to the law firm 
either as reimbursement of costs or 
for fees, or both. In this instance, a 
check is drawn on the trust bank 
account and the matter or client 
ledger account sheet is debited, 
reducing or eliminating the balance 
held for such matters. A 
corresponding entry to the trust 
account cash disbursements journal 
is made. 


Reconciling the trust bank account 


The Bylaws under the Integration 
Rule promulgated by The Florida 
Bar require quarterly reconciliations 
of the trust fund bank account. Good 
business and accounting practice 
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dictates that a reconciliation be 
performed each time a trust account 
statement is received from the bank. 
This should be accomplished in the 
following manner: 

1. The total of amounts held for all 
clients should be determined by 
adding up the balances shown on 
each matter or client ledger as of the 
date of the reconciliation. (There 
should be no debit balances). 

2. If the balance according to the 
bank statement does not agree with 
the aggregate balance of the various 
matter or client ledger sheets, the 
following items should be reviewed 
to determine the reasons for the 
discrepancy: 

—Funds have been received and 
credited to the matter or client 
account(s) but have not yet been 
credited by the bank on the bank 
statement. These are commonly 
referred to as “deposits in transit.” 

—Checks have been drawn on 
the trust account and debited to the 
appropriate matter or client ledger 
sheets, but the checks have not yet 
been received by the bank and 
deducted from the trust account 
bank balance. These are commonly 
referred to as “outstanding checks.” 

—A service charge may have 
been made by the bank which 
reduces the bank balance, but which 
has not been entered in the trust 
account cash disbursements journal. 
In this case, it will be necessary to 
disburse funds from the attorney’s 
regular account to reimburse the 
trust account, since the service 
charge is an expense of the attorney 


and is not chargeable to the clients. 

—Mistakes are sometimes made 
causing a difference in the amount of 
the check and the amount recorded 
in the matter or client ledger. An 
adjustment will be necessary in this 
case even though the journal and 
ledger are in balance. 

—Entries may sometimes be 
made by the bank which have not 
been included in the trust account 
journals. For example, a check 
received by the attorney from his 
client which was deposited and 
returned by the bank for insufficient 
funds, account closed, etc., will 
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require such an adjustment. 
Ordinarily a memorandum will be 
included with the bank statement to 
indicate what adjustment the bank 
has made. 

3. To account for these 
differences, a simple reconciliation 
of the bank account can be 
performed using the following 
procedure: 

Cash balance shown on 

bank statement $ 

Add: Deposits in 

transit 

Deduct: Outstand- 

ing checks 

Add or Deduct: 

Other items, i.e., 
errors, bank 
memorandum, 
charges, etc. 

Balance $ 4 
°This balance must agree with the aggregate 


credit balances of all of the individual matter 
or client ledger sheets. 


Other examples 


The following exhibits provide 
further examples of the proper 
recordation of receipts and dis- 
bursements of client funds in the 
matter or client ledgers in various 


circumstances. It should be noted 
when reviewing these exhibits that 
only one side of the complete double 
entry appears in the exhibit. Each 
time an amount is indicated as having 
been received from the client there 
should also be a credit to the cash re- 
ceipts journal for the trust account 
and each time funds are disbursed 
according to the client or matter 
ledger shown there should be a 
corresponding debit, or charge, to 
the trust account cash disbursements 
journal. 


e Exhibit 1 reflects the proper 
entries that should be made when a 
client provides funds to the attorney 
to cover both fee advances and cost 
advances. The entry crediting or 
showing as received $10,500.00 on 
June 25 represents the actual receipt 
of the funds by the attorney. As 
indicated, $10,000.00 will be applied 
to fees according to the agreement 
between the client and the attorney 
and $500.00 is for costs incurred by 
the attorney in the lawsuit. As stated 
above, a corresponding credit for 
$10,500.00 would appear in the trust 
account cash receipts journal. The 
money should be promptly 
deposited in the attorney’s trust bank 


Exhibit 1 
wk 
CO 
Exhibit 1 
LITTLE DAVID CORPORATION 
Re: Goliath Industries, Inc. v. 
Paid-to-or-Received Check-or Disbursed—}-Received Credit 
Date] from and Explanation Recei (Debit) (Credit) Balance 
6425] Check #1234 received 
3 from Little David Corp Fy 
‘| | Jadvance: $500 for 
costs advance P 5 10), 500 | 0 
7) 741 | Paid to Dade County 
| [Clerk of court for 
filing fees Chec 0 
10) 
2 
741 | Paid to Sheriff for 
: 
14) 4 
| 
-17] 7421] Paid to Ace Reporting TT) 
= Service for deposition} t 
ip | | 0 oq’ 
10) 
4. 


| 20 
2 | iat 
3417431] Paid to I. M. Good, | 2a 
as attorney-at-law, for T 7 
1981 Check 300 5,P00 | og* 5,265 | Odes 
| | | 
"It should] be nat Onin: = 
ae general fhndp ip pf |thig e q 
they have aced in thi 
= tH 


account and a receipt immediately 
issued to the client. Then, as funds 
are disbursed, each disbursement 
should be entered in the client or 
matter ledger as shown, with 
corresponding debits made to the 
trust account cash disbursements 
journal. At the time fees have been 
earned by the attorney, a check 
should be drawn made payable to 
the attorney for payment from the 
trust account. 


e Exhibit 2 reflects the situation 
where an attorney receives an 
advance for costs or expenses only. 
Upon receipt of the funds they are 
deposited in the trust bank account 
and credits are made to the client or 


matter ledger as shown in the exhibit, 
with a corresponding credit to the 
trust account cash receipts journal. 
Again, a receipt should be issued to 
the client. As disbursements are 
made they are recorded on the client 
or matter ledger as shown in the 
exhibit, with a corresponding debit 
to the trust account cash 
disbursements journal. 


e Exhibit 3 depicts a_ typical 
personal injury case wherein the 
attorney advances costs during the 
pendency of the litigation and is 
reimbursed by the client upon the 
completion of the litigation. The July 
15 entry reflects the receipt by the 
attorney from the insurance 


Exhibit 2 
or] | 
Exhibit 2 
MARY DOE 
Re: v. John Doe, Dissolution of Marria 
= 
‘ Paid to or Received Check or Disb d Received Credit . 
wiDate | from and Explanation Receipt (Debit) (Credit) Balance a 
0 | Check #713 from Ma: 
3 Doe to start action = 7 
costs 
4 
7]7-25 | Paid to Dade County 7 
a Clerk of Court for a 
filing—fees lo 00. 
10) 
1a]7-25 | Paid to Sheriff, Dade 2 
‘a county, for service 7 
of o 00 
14) 
18) 
16] 
117-29 | Joe Mannix, private 
g service * 
20) 
Exhibit 3 
© 
Exhibit 3 
JOE KLUTZ 
Re: v. Golden Heart Insurance Co. 
‘ Paid to or Check or Disb a Received Credit . 
“Date from and Receipt (Debit) (Credit) Balance 
Ne! 
we 
’ 
*h-15 | Received from Golden it 
Heart Insurance Co, 00 7 
7 
| Paid to I. _M, Good 
‘or 
4 to f 
fee arran 
359. 
10 ho 
‘17-23 | Paid to I Good i 
1a] attorney-at-iav, ior 
“for costs advan 00) rr 
18) 
‘7-23 d_to Joe Klutz for i he 
final settlement o 
a suit 
20) 
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company of $75,000.00 in settlement 
of the lawsuit. The attorney then 
promptly notifies the client of the 
receipt of the funds and within a 
reasonable period of time causes the 
funds to be disbursed to the client. In 
this case, one-third of the total 
settlement, of $25,000.00, is 
disbursed to the attorney as payment 
for attorney’s fees pursuant to the fee 
arrangement with the client. Then, 
$7,850.00 is disbursed to the attorney 
as payment for expenses advanced 
by the attorney during the course of 
the litigation. Finally, a check is 
drawn payable to the client 
representing final settlement of the 
suit. 


The entry for $7,850.00 represents 
the costs and expenses advanced by 
the attorney. Those costs and ex- 
penses were initially recorded, in 
some forni, as an account receivable 
from the client since it is not 
permissible for attorneys to pay the 
costs of litigation for their clients. It is 
necessary that the attorney maintain 
an accounts receivable ledger 
because the advances may not be 
charged directly to the client’s trust 
account since the attorney may make 
disbursements from the trust account 
only when funds are available in the 
account. Consequently, there can 
never be a debit balance (where 
disbursements exceed receipts in the 
attorney's trust account if it is 
operated in accordance with 
applicable rules. 


Reconciliation of Trust Account 


If these three client files were the 
only files maintained by this 
attorney, the bank reconciliation for 
July 31, 1981, might appear as 
follows: 


Cash balance shown 
on bank 
statement 

Add: Deposits in 
transit 

Deduct: Outstand- 
ing checks - 
Check#1296 
Check #1300 

Add or Deduct: 
Bank charges 


$10,699.50 
-0- 
(400.00) 
(5,000.00) 


5.50 
$5,305.00 


Balance 


The total bank balance according 
to this reconciliation is $5,305.00. 
This is comprised of the $5,265.00 
held on behalf of Little David 
Corporation and $40.00 remaining in 


ir 


Attorneys’ trust accounts 
—rules and pitfalls 


the Mary Doe client ledger. The 
attorney should at this time write a 
check for $5.50 from his general 
account (his regular checking 
account) to the trust account to cover 
the bank charges that are not 
chargeable to any individual client or 
all of them collectively. 


Conclusion 


Properly controlled, trust accounts 
are not difficult to handle. If you let 
them get out of control, however, 
you will not only have a difficult time 
straightening things out—you will 
also run the risk of being held 
personally responsible for your acts. 
So, since it is much easier to prevent 
mistakes than it is to find and correct 
them once they occur, every effort 
should be made to minimize them. 
One proven way to accomplish this is 
by using a properly designed double 
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entry system of bookkeeping for 
trust funds and performing timely 
reconciliations of the accounts. If you 
don’t fully understand the double 
entry system, consult your 
accountant. Oo 


1 Thus, where an attorney keeps some of his 
own funds in his trust account to avoid his 
inadvertent overdrawing of the trust account, 
he has commingled funds. See Forma Cope 
OF PROFESSIONAL RESPONSIBILITY DR 9-102(A) 
to the effect that “no funds belonging to the 
lawyer or the law firm shall be deposited” in 
the trust except as specified in that rule. 

2 Florida Bar Integration Rule Bylaws, 
article XI, §11.02(4)(c)(1) requires that these 
rules be applied “to all trust funds received or 
disbursed by members of The Florida Bar in 
the course of their professional practice of law 
except special trust funds received or 
disbursed by attorneys as guardian, personal 
representative, receiver or similar capacity 
such as trustee under a specific trust document 
where the trust funds are maintained in a 
segregated special trust account and not the 
general trust account. . .” 

3 Disciplinary Rule 9-102(A) specifically 
provides that such funds “shall” be so 
deposited. 

4 Cope OF PROFESSIONAL RESPON- 
sipiLity DR 9-102(B). 

5 Opinion 76-27 of the Professinoal Ethics 
Committee of The Florida Bar specifically 
provides that advances for costs and expenses 
must be deposited in the attorney’s trust 
account “and withdrawn and applied against 
such expenses as they are incurred and paid.” 
This language seems to preclude any use of 
such advances other than for payment of costs. 

6 Presumably, the same provisions could 
apply to the new interest-bearing checking 
accounts. 

7 As events in this regard are moving 
rapidly, all Florida lawyers should be alert to 
further actions as reported in The Florida Bar 
News. 

8 While the terms “debit” and “credit” may 
prove confusing to some, the use of those 
terms is necessary for an accurate portrayal of 
the accounting events discussed herein. In an 
effort to remove some of the mystique 
involved in that jargon this explanation is 
offered. 

To begin with, “credit” is 
interchangeably with receipt, received, 
collected, etc., and “debit” is used 
interchangeably with charged, disbursed, 
paid, etc. 

Because this article basically deals with a 
liability of the attorney to his client(s), i.e., his 
trust account, the accounting theory involved 
is that a credit to sucha liability account results 
from an increase in that liability, e.g., the 
receipt of client funds or property, and a debit 
results in a decrease in the liability account, 
e.g., the properly authorized payment of client 
funds. 
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The Florida Implied Consent Law uv. \ 


The Florida Accident Report 


The case for admissibility 
of blood alcohol test results 
in civil and criminal trials 


By Richard G. Rumrell, Ronald K. Wright, M.D., and Sheryl Havens 


The judicial interpretation of statutes, Ernest Freund 
has commented, should be used: as “a legitimate 
instrument of legal development and of balancing 
legislative inadvertence by judicial deliberation.”! 
Conversely, a judicial interpretation which emphasizes 
legislative inadvertence without clarification stifles 
legal development. The interpretation of the admissi- 
bility of blood alcohol test results by Florida’s courts 
typifies judicial adherence to legislative inadvertence. 

Currently the results of alcohol and drug testing of 
drivers involved in motor vehicle accidents will 
probably be ruled inadmissible in Florida courts. This 
exclusionary rule denies the trier of facts probative 
evidence and thus subverts justice. The basis for the 
inadmissibility of this probative evidence is the 
interpretation by Florida’s courts of two apparently 
conflicting statutes: F.S. §§316.066 and 322.261. 

Florida Statutes §316.066 (formerly §317.171) re- 
quires persons involved in vehicular accidents to report 
them to the Department of Highway Safety and Motor 
Vehicles. Additionally, this statute requires the law en- 
forcement officer who investigates the accident to 
submit his own report within 24 hours of completion of 
his investigation. 


The privileged report 


Ostensibly to protect an individual’s right against 
self-incrimination and to promote the making of 
accident reports, the legislature also provided that the 
reports made by persons involved in accidents are 
without prejudice to the person reporting, are confi- 
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dential, and are not admissible as evidence 
in either civil or criminal trials. The purpose 
of the reporting law apparently is to provide 
law enforcement officials with vital statistical 
information regarding past accidents in order 
to facilitate ascertainment of the causes of 
accidents, and therefore, benefit the public.? 

Florida and Alaska share the unique distinction of 
making the motorists’ and the police officers’ report of 
an accident privileged. However, Florida courts have 
also extended the privilege to exclusion of evidence 
mentioned in the report.’ 

The causes of accidents are determinable from the 
data supplied on accident reports filed pursuant to 
F.S. §316.066. According to these data from Florida 
and elsewhere, the single largest cause of fatal car 
crashes is the intoxicated driver. Alcohol has been the 
most common intoxicant, but recent studies have 
shown that as many as half of the fatally injured intoxi- 
cated drivers are intoxicated by drugs other than 
alcohol.5. 

In response to an increase of accidents caused by 
intoxicated drivers, the Florida Legislature enacted 
F.S. §§322.261 and 322.262. Those statutory provisions 
require drivers suspected of driving under the 
influence of alcohol to submit voluntarily to a breath 
test, or subject their driving privilege to suspension. If 
the driver is incapacitated and cannot give a breath test 
for alcohol, a blood test may be given—and consent is 
implied. The statutes further provide that the results of 
those tests are admissible in either criminal or civil 
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trials. A different situation exists 
if the driver expressly objects to the taking 

of the blood alcohol test. Insucha case, the “implied 
consent” law paradoxically prohibits a blood alcohol 
test if express objection is made.® 


Early case law construction 


Florida Statutes §316.066 does not require any 
consent but clearly provides for at least two reports: 
one by the motorist and one by the police. However, 
the Florida Supreme Court, in a 1949 opinion authored 
by Justice Terrell, determined that a motorist’s oral 
statement, thereafter reduced to writing and signed by 
the motorist, constituted compliance with the statute.’ 
The Supreme Court further held that testimony 
concerning the oral statements of the driver which 
were incorporated in a police report was inadmissible 
in a civil or criminal trial. The Supreme Court candidly 
admitted that other jurisdictions had taken different 
views.® 


Thereafter, the Supreme Court, in another opinion 
by Justice Terrell, held that even admission of the 
testimony of a witness who overheard a motorist 
making a statement to the investigating officer was 
prohibited by the statute.? On the other hand, the 
Florida Supreme Court, most recently in Sambrine v. 
State, has upheld the constitutionality of §322.261 
against attacks that its application violated the fourth 
amendment to the United States Constitution. Thus, 
the testing process has been judicially approved. 
However, if an accident occurred and litigation ensued 
the question arose whether the testing results were 
admissible pursuant to §322.262, or were privileged 
pursuant to §316.066. 


During the period that contributory negligence was a 
bar to recovery in Florida, courts frequently resolved 
the conflict between §316.066 and §322.262 in favor of 
inadmissibility of the results of the blood alcohol 
tests—often without consideration of the effects of the 
statutes on each other. The First District Court of 
Appeal, for example, resolved the question of 
admissibility of blood alcohol test results contained in 
police accident reports in favor of inadmissibility.'' In 
following Justice Terrell’s previous pronouncement, 
the district court did not consider the difference 
between statements of a person obtained by a police 
officer as part of his accident investigation, and 
noncommunicative testimony such as the blood 
alcohol test. 

In the case of State v. Coffey,'*the Florida Supreme 
Court attempted to clarify several district court decisions 
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Blood alcohol tests in 
civil and criminal trials 


by adopting a rule which 
distinguished the accident report 
phase of the investigation from the 
criminal investigation phase where 
there was probable cause to believe 
that a crime had been committed. If 
the tests were part of the latter phase 
and other criteria were met, the court 
found that the blood alcohol results 
were admissible. 

However, the court failed to apply 
fully the holding of Schmerber v. 
California when it decided Coffey, 
although it recognized the difference 
between communicative statements 
and other evidence. Schmerber held 
that the privilege against self- 
incrimination extended only to 
prevent an accused from having to 
testify against himself by providing 
the state with evidence or testimony 
of a communicative nature. 
Specifically, the United States 
Supreme Court held that a blood 
alcohol test was not evidence of a 
communicative nature, and thus 
could be taken without permission. 


The Mitchell “hat test” 


Thereafter, the Florida Supreme 
Court, in the case of State v. 
Mitchell,4 reversed the Second 
District Court of Appeal’s decision 
regarding inadmissibility of blood 
alcohol test results obtained prior to 
arrest. In that case, the Supreme 
Court again recognized the 
Schmerber distinction between 
testimony of a communicative nature 


RUMRELL 


WRIGHT 


and other evidence. The Florida 
Supreme Court refused in Mitchell to 
permit a privilege. However, it 
established as the test for 
admissibility that if the blood alcohol 
test were taken by the investigating 
officer for the purpose of making a 
report and formed a basis of the 
report, then the privilege applied. 

Although not recognized as a basis 
of the decision, the rule set down by 
the Florida Supreme Court 
apparently had been recognized by 
the First District in Timmons v. 
State.'® In that case, the court, upon 
the authority of Coffey, held that the 
blood alcohol test results were 
admissible, notwithstanding the fact 
that they were obtained by a Florida 
Highway Patrol trooper. The court 
distinguished between admissibility 
of blood alcohol test results obtained 
by a homicide investigating officer 
who was not involved in the accident 
investigation process, and the 
inadmissibility of those test results 
contained in the investigating 
officer’s accident report submitted 
pursuant to F.S. §316.066. 

In short, the Florida courts by 1971 
had reduced the question of 
admissibility of the blood alcohol test 
in serious injury cases to a question of 
which “hat” the particular trooper 
was wearing at the time of taking the 
blood alcohol test. If the trooper was 
the “homicide” investigator rather 
than the “investigating officer,” and 
the person who was administered the 
blood alcohol test was a subject for 
further criminal investigation, then 
the results were admissible _ if 
contained in that officer’s report. If 
the officer wore both “hats” and the 
results were contained in his reports, 
then the results were inadmissible. 
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The courts have not been satisfied 
with allowing the police to make an 
independent determination of which 
“hat” they wore. In Seaboard Coast 
Line Railroad Company v. Zufelt'® 
the First District Court of Appeal 
determined that a minor’s right to 
recover, which might have been 
denied under the law of contributory 
negligence by the admission of the 
results of a positive blood alcohol 
test, justified further judicial 
modification of the rule of Mitchell. 


Zufelt arose when a teenager was 
injured while riding in the back seat 
of an automobile driven by her 
mother which collided with a train. 
Although the decedent driver of the 
vehicle was only drinking her “first 
beer” when the accident occurred 
and had nothing to drink earlier that 
day, the blood alcohol test 
performed by the funeral director at 
the request of the Florida Highway 
Patrol revealed an ethyl alcohol 
content of .13 percent. The trial court 
refused to admit into evidence the 
proffered testimony of the results of 
the test. The First District found that 
the deceased driver was hardly a 
subject for subsequent charges of 
homicide in any form. Therefore, 
notwithstanding the fact that, as in 
Timmons, the blood alcohol test was 
obtained by homicide officers who 
testified under oath they were per- 
forming a homicide investigation 
rather than an accident investigation, 
the blood alcohol test was ruled 
inadmissible. 


More recently, the First District 
Court of Appeal was presented the 
opportunity to expand the accident 
report privilege to field sobriety 
tests.'" Perhaps recognizing the 
effect on law enforcement if even 
nontestimonial evidence—a 
videotape of a person falling down 
drunk, for example—were also 
excluded, the court distinguished the 
taking of a blood sample from 
compelling a defendant to submit to 
a field sobriety test. The court’s well- 
reasoned analysis of the many 
precedents is but an opinion of 
limitation based upon the 
unfortunate legislative and judicial 
inadvertence which precludes the 
introduction of blood alcohol tests. 
In fact, the blood alcohol test 
exclusion is perhaps more viable, at 
least in the First District, which 
interpreted §316.066 as “not applying 
to any nontestimonial communi- 
cations other than a test for blood 
alcohol content.”!® 


| 


The First District recognized that 
§316.066 was apparently superseded 
by the provisions of §322.261. 
Whatever the meaning of the court’s 
belated construction of the two 
statutes together may be, apparently 
it has recognized what the legislature 
intended to do but failed to 
accomplish—to make the results of 
blood alcohol tests admissible in civil 
and criminal proceedings. 


Conclusion 


Thus, with both the First District in 
Woodward and the Supreme Court 
in Sambrine recently upholding the 
validity of legislative action in this 
area, an amendment to §316.066 to 
clarify the admissibility of blood 
alcohol tests results in civil or 
criminal trials should receive a fair 
reception before the courts. 

The court-created privilege 
against admission of noncommunica- 
tive blood alcohol tests should be 
eliminated. By such a change— 
limited to tests for alcohol and other 
drugs—the state can continue to 
guarantee its citizens the right against 
self-incrimination as to communica- 
tive statements made by them at the 
scene of an accident, but will permit 
law enforcement agencies and 
victims seeking civil recovery the 
right to use reliable, competent, 
noncommunicative evidence 
obtained. Under court-ordained 
comparative negligence, such a 
change will permit the trier of fact, in 
civil cases, to have available reliable 
evidence to more properly allocate 
the burden of fault. O 
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The case for 
increased judicial 
compensation 


By John Kraft, Ph.D. 


The question of proper com- 
pensation for public officials touches 
a sensitive nerve of the public. Often 
conflicting desires exist to have the 
best people serve in government but 
to remind those public servants that 
in money terms they are no better 
than anyone else. Going back to the 
nation’s early history, members of 
the constitutional convention cau- 
tiously circled the issue of deter- 
mining compensation and were 
content with the statement: “The 
Senators and Representatives shall 
receive a compensation for their 
services to be ascertained by Law, 
and paid out of the Treasury of the 
United States.” Article I, §6. The 
framers of the Constitution thereby 
established the principle that legis- 
lators should be paid national offi- 
cials, but beyond making this polit- 
ical judgment, passed the buck to the 
prospective legislators. 


Factors to consider in 
setting compensation 


e Supply and Demand—What 
factors are appropriate to consider 
in setting compensation levels for 
judges? First, compensation should 
reflect considerations of supply and 
demand. The supply describes the 
availability of suitable candidates 
for the positions at various levels of 
compensation. The demand function 
reflects the vacancies that occur 
through attrition, coupled with the 
legislative creation of new positions 
and the quality standards we would 
like to apply to candidates for those 
positions. For the judiciary, the 
highest standards of legal training, 
experience, and other standards are 
certainly desired. Compensation 
must be kept above the level where 
qualified talent dries up. 

A person will be attracted to a 
high-level government position not 
only by status or monetary gain, or 


both, but also because the experience 
gained in the position will permit the 
acquisition of skills and knowledge 
that are highly valued and trans- 
ferable to positions outside govern- 
ment service. 

The respondents in a sample of 
individuals who had left the federal 
government revealed that the com- 
pensation for their first position after 
departing from federal service was 
an average of 87 percent higher than 
the compensation that they had 
received in federal executive posi- 
tions, and 84 percent higher for 
former judges. However, unlike 
many types of transitory govern- 
ment employment, judicial candi- 
dates ideally wish to make a career of 
the bench. We cannot expect them to 
accept low current pay because they 
can make much more later. If they 
leave the bench later for private 
practice the concept of a career 
judiciary is damaged. 

e Market segmentation—As 
another factor in setting judicial 
compensation, any economic frame- 
work for assessing the proper ap- 
proach to compensation should 
recognize segmentation within mar- 
kets and differences in the market 
segments. It is misleading to desig- 
nate a single comprehensive labor 
market for all government officials. 
Rather, there are significant differ- 
ences in the characteristics and 
structure of the different submarkets 
for government workers. Recogni- 
tion of these differences in both 
supply and demand should be taken 
into account in any compensation 
arrangement. 

e “Linkage” and “Compression” — 
The most direct refutation of 
economic rationality in selling the 
compensation for high-level govern- 
ment officials is the principle of 
linkage. Under such a system the 
salaries of all public employees 


| 
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become subject to uniform treat- 
ment by linking compensation for 
legislators, executive officers and 
judges. Such a system is based on the 
assumption that differential market 
considerations are irrelevant or 
displaced by noneconomic factors. 

The linkage between salaries of the 
judiciary and other members of state 
government should not exist. 
Maintaining any sort of linkage is an 
impediment to intelligent govern- 
mental paysetting. 

Also, considerations relating to any 
form of a cap on salaries should be 
dismissed. While it may be inevitable 
that because of public opinion the 
salaries of top-elected positions in the 
executive and legislative branches of 
government should be fixed, no good 
purpose is served by constraining or 
capping the pay of other state 
employees. If in fact the pay of 
certain officials is capped the chronic 
problem of compression arises. 

If there occurs annual pay adjust- 
ments of state employees while 
judicial or other top-level employee 
compensation is adjusted infre- 
quently or frozen, salary compres- 
sion and demoralization can occur. 
This compression is particularly 
severe in periods of high inflation 
and produces low morale and 
considerable loss of real income to 
those whose salary is fixed or 
adjusted infrequently or inade- 
quately. 

If economic and managerial 
considerations only partially explain 
the process of salary determination, 
then political factors should be rec- 
ognized as the dominant influence. 
Often the setting of salaries is 
political in conception and execu- 
tion. The early view of compensation 
accepted the need to attract qualified 
people by offering adequate salaries 
so as not to limit the effective supply 
to the wealthy or the elite. The 
biggest problem, however, is that 
“adequacy” is often defined pri- 
marily by the economic perspective 
of the ordinary citizen rather than the 
supply and demand of the appro- 
priate labor submarket. 

e Comparability |Groups—The 
question therefore arises as to the 
appropriate comparability group in 
dealing with judicial compensation. 


The judiciary can be compared on 
several levels. Various sensible data 
base references are available: the 
compensation of federal judges, 
other state judges, and lawyers in the 
private sector. This data can be sup- 
plemented by other broad indicators 
of economic conditions such as the 
Consumer Price Index and other 
survey measures. 


Findings 


It is the firm conviction that salary 
increases are required for Florida’s 
district and circuit court judges. The 
salary increases are designed to 
restore some of the purchasing 
power lost by these officials in recent 
years and to improve the recruitment 
and retention of highly qualified 
numbers to the trial and appellate 
bench. The State of Florida needs the 
best talent available to maintain the 
quality and integrity of the nation’s 
seventh largest and most rapidly 
growing state. 

This report indicates that the 
salaries for the district and circuit 
court judges have fallen drastically 
behind the corresponding private 
sector market from which the state 
must recruit new judges. This is par- 
ticularly crucial in the next 10 years as 
the state grows by three million 
people and the need for more and 
higher quality judges increases. 
However, if the next 10 years are like 
the last decade the ability to attract 
and retain qualified judges will be 
seriously compromised. 

One recognizes that monetary 
regards are not the only attraction of 
public service, and complete parity 
with the private sector is neither 
desirable nor possible. Those who 
serve at the highest level of 
government are willing and expect 
to make some sacrifice. But com- 
pensation levels have fallen below 
the point where they provide 
adequate monetary recognition of 
the importance and complexity of 
the job. The financial sacrifice is 
becoming far too great. In this period 
of high inflation and rapid upward 
adjustment in private sector com- 
pensation, inadequate salary adjust- 
ment and salary levels for the 
judiciary may produce low morale 
and high turnover. 
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The salaries of district and circuit 
court justices in Florida are com- 
pared with the compensation levels 
of comparable groups from which 
the supply of justices would be 
drawn. These are the groups to 
which salary levels and rates of in- 
crease of justice salaries must be 
compared if judges are to be 
retained. The report will examine the 
compensation of federal judges, 
lawyers, and judges on the bench of 
other states. 

e Declining Purchasing Power— 
Judges have clearly suffered a 
decline in purchasing power in the 
last 11 years. Since 1969, for example, 
the average hourly earnings index 
increased 132 percent, Federal Civil 
Service General Schedule salaries 
increased 118 percent, the average 
salary of high court judges in other 
states has risen by 85 percent, and the 
salaries of private sector attorneys 
have risen by 105 percent. In contrast 
the salaries of district and circuit 


Dr. John Kraft serves as director of the 
Bureau of Economic and Business Research 
at the University of Florida’s College of Busi- 
ness Administration. He earned his Ph.D. in 
Economics from the University of Pittsburgh 
in 1971. Kraft was an economic policy fellow 
of the Brookings Institution and was formerly 
associated with the Federal Energy Adminis- 
tration and the National Science Foundation. 
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The case for increased 
judicial compensation 


court judges have risen 59 percent 
and 65 percent, respectively. 

By not maintaining comparability 
with private sector compensation, 
the judges have lost considerable 
purchasing power. During the same 
ll-year period the Consumer Price 
Index has risen by more than 130 
percent. 

Given the 130 percent inflation 
since 1969, the salaries of district and 
circuit court judges in 1969 ($31,200 
and $28,500 respectively), would in 
1980 have to be $71,760 and $65,500 
respectively. This would allow only 
maintenance of the same before-tax 
living standard as in 1969 without 
merit increases. 

In addition, any form of com- 
pensation is made even less effec- 
tive in an after-tax form. Salary 
increases received by justices at 
today’s inflated currencies will place 
the recipient in a higher marginal 
income tax bracket. This has the 
effect of further reducing the 
individual’s disposable or after tax- 
income: é.g., any salary increase in 
nominal dollars would place the 
recipient in a higher tax bracket. 

For simplicity a $10,000 additional 
income with the entire $10,000 extra 
income following in the 50 percent 
tax bracket, results in a net income of 
$5,000 in 1980 dollars. The real 
purchasing power in 1969 would be 
only $2,200. Thus, “bracket creep” 
and inflation have severely impaired 
purchasing power. In addition, 
judges cannot take tax deductions 
offered their private sector counter- 
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parts. The cost of doing business, 
such as club memberships and 
expense accounts, are not available 
as tax deductions to judges. 

The salary of a circuit court judge 
adjusted to reflect change in cost of 
living 1969 to 1980 appears in Table 
1. Table 1 clearly shows the effects of 
inflation on the salary levels since 
1969. While the salary of the judges 
has risen since 1969 the impact of 
higher taxes and the declining value 
of the dollar have reduced the after- 
tax income in 1969 dollars by over 
$6,000. During the 1l-year period 
nominal salaries increased 65.6 
percent but taxes increased 67.2 
percent, and after-tax income in 1980 
is only 71.5 percent of what it was in 
1969. A similar presentation of dis- 
trict court judicial salaries would 
show much the same. 

In addition to the annual adjust- 
ment problem there is the overt 
problem of linkage to cabinet level 
positions and a systematic down- 
ward bias in salaries which is 
producing and will eventually lead to 
severe problems of salary compres- 
sion. District court and circuit court 
judges’ salaries are clearly linked— 
since 1977 they have both received 
the same percentage increase and, 
until 1980, they received the same 
increases as Florida Supreme Court 
justices. 

Because these three levels of 
justice require superior quality and 
high standards of performance they 
should be linked. In addition, it is 
presumed that such positions are 
sufficiently regarded and prestigious 
enough to convince the incumbents 
to remain for life, and thus gain 
experience. However, there is no 
labor market rationale for linking 
jurist salaries with those of Cabinet 
officers—the positions do not carry 
the same tenure or experience 
standards. Yet jurists cannot receive 
an increase unless Cabinet officials 
receive such an increase. This 
political visibility of the Cabinet 
tends to produce a shaving or down- 
ward bias in salaries since the high 
absolute level of these salaries are out 
of line with those of the general 
public. 

Thus not only will increases remain 
uncertain, their size will be biased 
downward producing a_ general 
compression in salaries over time. 
This compression is particularly 
severe when judicial salaries are 
linked to those of the Governor and 
Cabinet officials, in spite of the fact 
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that the nature of the judge’s job and 
other benefits are considerably 
different. 


Lawyer salaries in 
the private sector 


The most appropriate group for 
comparison is lawyers in the private 
sector. The supply pool of judges is 
drawn from lawyers who are mem- 
bers of The Florida Bar. District 
court judge candidates must be 
members of The Florida Bar for 10 


The salary ranges of the 
groups from which judges 
are drawn are significantly 
higher than current judicial 
salaries. ... On compara- 
bility grounds, Florida 
jurists lack parity with 

judges on other 
state courts 

years. For circuit court judge, the 
candidate must have been a member 
of The Florida Bar for five years. 
Although the supply of lawyers who 
are members of the Bar and satisfy 
these membership requirements are 
not all in private practice, the bulk of 
the candidates for judicial positions 
do come from private practice. 

The salary ranges of the groups 
from which judges are drawn are 
significantly higher than current 
judicial salaries. A nationwide survey 
by Daniel J. Cantor and Company, 
Inc., examined the salaries of lawyers 
employed in private law firms. The 
annual earnings of private law firm 
partners in the 49-51l-year-age group 
were examined over a three-year 
period. The median salary rose to 
$105,000 in 1980. For the partners in 
the 90th percentile the salary rose to 
$194,600. 

A more relevant labor market 
comparison exists for Florida law- 
yers in private practice. The 1980 
Survey of Law Firm Economics by 
Altman and Weil, Inc., provides a 
survey of law firm partner incomes in 
Florida. “Income” is defined as cash 
income and represents the taxable 
income to the partner. Nineteen 
firms were surveyed in Florida and 
represented a cross section of the 
state in terms of urban areas as well as 
rural, larger firms and smaller firms. 
The 19 firms included 136 partners/ 
shareholders who had an average 
cash income of $83,270 and average 
total compensation of $85,518. The 


level of total compensation in Florida 
for the upper quartile was $109,897, 
and median total compensation of 
$77,796. See Table 2. 

The Florida numbers were higher 
than in the southern region. The 
average cash compensation for 673 
partners in the southern region (de- 
fined as Kentucky, Virginia, Tennes- 
see, North Carolina, South Carolina, 
Mississippi, Alabama, Georgia and 
Florida) was $76,941. 

One interesting statistic in the 
Altman and Weil survey concerns 
total compensation of partners by 
year admitted to practice. The 


(having passed Ohio, Illinois and 
Pennsylvania). With a growing popu- 
lation and its associated judicial 
requirements, Florida will need an 
unprecedented number of judges in 
the next decade. 

Not only will the state need to 
attract new judges but it must retain 
its current judges. Note in the list 
below that the 10 leading states in 
general trial court salaries are either 
larger states in absolute size or 


rapidly growing states. Florida, 
based on absolute size and growth, 
should be on this list. It appears that 
our sun belt neighbors in California, 
Louisiana, South Carolina, Tennes- 
see, Maryland and Texas place a 
higher value on their jurists than do 
the citizens of Florida. 

On comparability grounds, Flor- 
ida jurists lack parity with judges on 
other state courts. 

The top 10 states in salaries for 


Table 1—Salary of Circuit Judges Adjusted to 
Reflect Changes in Cost of Living (1969-1980) 


Income in 
median total compensation for 178 ediael mania Value of 1969 dollars 
lawyers admitted between 1965 and Yeor Salary’ Income  aftertax thedoller after tex 
1968 was $73,640 in the southern 
1950 and 1954 rai 14.956. Accs total 1971 30,000 5,931 24,069 0.9017 21,703 
compensation o 1972 32,600 6,240 25,760 0.8711 22,440 
that the quality requirements to 1973 32,000 6,240 25,760 0.8319 21.430 
attain partnership and joining the 1974 36,000 7,012 28,988 0.7549 21,883 
circuit court are equivalent, the 1975 36,000 7,141 28,859 0.6844 19,751 
‘Gulls 1976 36,000 7,842 28,158 0.6447 18,153 
: sa We q 1977 38,900 9,209 29,691 0.6060 17,993 
matic. The circuit judge, regardless 1978 40,850 9,671 31,179 0.5694 17,753 
of longevity, earned $47,205 at the 1979 43,709 9,671 34,058 0.5159 17,571 
end of 1980. 1980 47,205 10,429 36,776 0.4327 15,913 


! salary at year end 


Judicial salaries in other states 2 based on four personal exemptions and itemized deductions equal to 15 percent of salary 


The 1980 Florida district and 


Table 2—Cash and Total Compensation for Lawyers 


circuit court judges’ salary levels and Florida Partners/ Shareholders Associates 
average cost of living adjustment 
clearly put them behind their coun- 83 27,466 
terparts in other state courts. In 1980 Total compensation** ; 
Florida had a population of 9.7 million Average 85,518 29,780 
people, to make it the nation’s seventh Lower quartile 49,985 22,877 
largest state behind California, New i 77,796 27.208 
pper quartile 109,897 33,510 
York, Texas, Illinois, Pennsylvania Ninth decile 143.867 43,069 
and Ohio. By 1990 Florida will have Number of firms "49 14 


more than 12.5 million people, mak- 


*Taxable earnings from firm. °*°Cash plus benefits. See text. 
ing it the nation’s fourth largest state 
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The case for increased 
judicial compensation 


general trial courts, listed in order 
of highest salary are: (1) Alaska— 
$78,608; (2) Pennsylvania—$64,000; 
(3) New York—$58,000; (4) New 
Jersey—$58,000; (5) California— 
$56,098; (6) Louisiana—$55,712; (7) 
South Carolina—$55,088; (8) Tennes- 
see—$53,608; (9) Maryland—$52,500; 
and (10) Texas—$49,700. 


Judicial salaries on 
the federal bench 


Federal trial judges are compa- 
rable to the positions of district and 
circuit court judges in the State of 
Florida, as candidates are drawn 
from the same labor submarket— 
highly qualified attorneys. 

The issue of salary comparability is 
as important to the federal judiciary 
as to the Florida judiciary. At the 
federal level the issue has reached 
critical proportions. Since 1969 a 
citizen’s commission has been ap- 
pointed every four years to review 
salary levels and submit its recom- 


out-of-state residents. 


mendations to the President. The 
President reviews the commission 
recommendations and makes his 
own recommendations to Congress. 
In the name of inflation, and excess 
government spending, both Con- 
gress and the President have regu- 
larly reduced the commission rec- 
ommendations. 

In the 1950’s seven judges left the 
federal bench; in the 1960’s eight 
judges left; and in the 1970's 27 judges 
resigned from federal service. Most 
returned to the private practice of 
law. While reasons for resignation are 
difficult to establish, many judges 
publicly cited inadequate compen- 
sation as a reason. 

The quadrennial commission 
findings indicated increasing dis- 
content with judicial adjustments 
and the absolute levels of compen- 
sation. In the past, federal judges 
considered their appointments to 
be lifetime commitments. An anal- 
ysis of mandatory salary disclosures 
by recent appointees to the bench 
shows, that of the group in private 
practice, their salaries averaged 
$131,000. 

The federal judiciary would like to 
continue to attract future members 
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from the ranks of private law firms. 
However, the net earnings from 
private practice in the age bracket 
of most appointments, age 50, is 
approximately $194,000. The ap- 
pointee not only takes a lump sum 
cut in salary to accept the position 
but, given inadequate or no cost of 
living adjustment, the appointee 
faces a reduced real income during 
the period of service. 

With high inflation rates the quad- 
rennial commission fears severe 
recruitment, retention and morale 
problems. The result will be a revolv- 
ing door approach to the federal 
bench. The commission concluded 
that there is a genuine and growing 
threat to the vitality of the judiciary. 
In light of this the commission rec- 
ommended the immediate boost in 
salaries of the federal judiciary as 
follows: (1) Chief Justice—$120,000; 
(2) Associate Justices—$115,000; 
(3) Circuit Court Judge—$90,000; 
(4) Court of Claims Judge—$90,000; 
and (5) U.S. District Court Judge—— 
$85,000. 


Conclusion 


It is clear that there is a growing 
danger to the judiciary at the district 
and circuit court level. Judges should 
be and in the past have been chosen 
from the best of the available sup- 
ply. However, on comparability 
grounds and economic issues it ap- 
pears that the judiciary is clearly 
worse off than in 1969. Higher taxes 
and inflation have reduced real 
incomes. 

Both the levels and rates of adjust- 
ment are inadequate. Anyone ac- 
cepting a judicial position will likely 
experience diminishing real income 
if past trends continue. The appro- 
priate rate of adjustment is necessary 
to retaining qualified individuals, 
preventing the erosion of real in- 
come, and reducing turnover. If 
adequate steps are not taken imme- 
diately, the decreasing availability 
of superior candidates and the need 
for more judges due to increasing 
demand will produce an inadequate 
and inexperienced judiciary. 

Current members of the judiciary 
will eventually trade the stature of 
the bench for real dollar increases in 
the private sector. Without adequate 
compensation, departures from the 
bench could become a stampede. 
The departures would be higher 
among judges under age 45 who can 
make the transition to the private 
sector without difficulty. oO 
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The common-law rule in Florida 
and its abolition 


Release of one who is 
jointly liable with others 


By William L. Vinson 


The purpose of this article is to 
examine the historical development 
and current trend in Florida law with 
respect to releases executed in favor 
of one or more, but less than all, per- 
sons who may be jointly liable to the 
releasor. A release is the surrender 
of a claim or legal right to the person 
against whom it exists or may be en- 
forced.' A release is the oldest and 
most traditional type of settlement 
agreement. 

The release should be distin- 
guished from other types of settle- 
ment agreements: the covenant not 
to sue, the covenant not to levy 
execution, the loan receipt, and the 
Mary Carter agreement.? These 
other settlement devices will not be 
discussed in this article except to the 
extent relevant to the treatment of 
the release of one or more, but less 
than all, persons jointly liable to the 
releasor. The original common law 
rule was that the release of one joint 
tortfeasor released all of them, even 
if there was an express reservation of 
the releasor’s rights against those not 
parties to the release. This article will 
discuss the development of the rule 
and its modification by various 
statutes in Florida.* 


The common law rule 


The common law rule that the 
release of one released all has often 
been based on the proposition that 
there could be but one satisfaction 
for a joint wrong and that the cause of 
action was satisfied once the injured 
party was compensated for his injury 
by one of the joint tortfeasors.‘ This 
concept developed at a time when 
“joint tort” referred only to con- 
certed action.> The joint tortfeasor 


was vicariously liable for the whole 
injury since the concerted action was 
viewed as a joint enterprise. Each of 
the joint tortfeasors could be joined 
as defendants in the same action at 
law. But the jury could not apportion 
the damages since each actor was 
liable for the entire injury.® 

A second meaning of “joint tort” 
emerged in the United States upon 
the liberalization of the rules 
regarding joinder of parties, 
beginning with the 1948 enactment 
of the Field Code in New York. The 
common law rules for joinder were 
narrow and_sstrict. Joinder of 
defendants was limited to cases of 
concerted action in which a mutual 
agency was deemed to exist.’ 
Eventually the American courts per- 
mitted joinder of parties when the 
acts of two or more defendants (not 
acting in concert) combined to pro- 
duce a single, indivisible injury 
(concurrent tortfeasors). There has 
been perpetual confusion and 
misunderstanding by the bench and 
bar alike of the distinction between 
the substantive (concerted action) 
and procedural (joinder of parties) 
aspects of the term “joint tort.” 

The ambiguous meanings of “joint 
tortfeasor,’’» when used in 
conjunction with rules pertaining to 
judgments and satisfactions, laid the 
predicate for the widespread 
confusion in the area of releases and 
convenants not to sue. The earlier 
English rule was that the plaintiff 
could obtain but one judgment on a 
joint tort, which would bar later 
action against other “joint tort- 
feasors.”® But where the tort was not 
joint (nonconcerted action) there 
were two or more causes of action, 
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and an unsatisfied judgment against 
one would not bar later action against 
others.° 

At that time there also developed 
another principle which was to add 
to the confusion in the American 
courts. The concept that a plaintiff 
was entitled to but one compensa- 
tion for his injury, and that satisfac- 
tion of his claim barred further 
enforcement of the action. The 
purpose of such a rule, of course, was 
to prevent unjust enrichment. This 
rule of a single satisfaction applied to 
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joint tortfeasors as well as to con- 
current tortfeasors. 

In the United States an unsatisfied 
judgment against one tortfeasor is no 
bar to an action against another. 
Even a partial satisfaction will not 
bar obtaining and enforcing another 
judgment, but the amount received 
must be credited pro tanto against 
the amount to be collected.’° A satis- 
faction, being a full compensation 
for the injury, is quite distinct from a 
release which is the surrender of the 
cause of action. A release may be 
given for inadequate consideration, 
or even gratuitously.!! At early com- 
mon law, consideration was 
conclusively presumed since a re- 
lease was an instrument under seal. 

The interfusion of the concepts of 
satisfaction and consideration for 
release led to the erroneous notion 
that “he who pays for the injury has 
paid for all, and there is nothing left 
for which the other tortfeasors can be 
liable.”!2 The fact of a release was 
conclusive evidence that the plaintiff 
(releasor) had been satisfied for the 
wrong; even though consideration 
flowed from only one of the 
tortfeasors, there remained no basis 
for an action against any of them. It 
was as though the wrong had never 
been done.!® 

This operation of a release as a 
satisfaction only applies logically in 
instances where the tortfeasors act in 
concert, since in the eyes of the law 
there was but one cause of action 
against them, which was surren- 
dered.'* The reasoning does not 
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logically apply to concurrent tort- 
feasors. The common law rule 
releasing joint tortfeasors who are 
not privy to a release of a fellow joint 
tortfeasor would not operate harshly 
if the courts restricted it to those who 
act in concert. The rule arose in 
application to actors in a “joint enter- 
prise” in a country where a plaintiff 
could obtain but one judgment for 
his injury. But the American courts 
for some time have considered also 
as joint tortfeasors those whose in- 
dependent acts combine to produce 
a single indivisible injury. 


The purpose of F.S. 
§768.041 was to encourage 
settlements by abolishing 
the common law rule. 
Differences of opinion as to 
its applicability resulted 
from differing interpreta- 
tions of the “property 
damage” phrase 


And, in the United States a plain- 
tiff may obtain several judgments 
against his several tortfeasors (but, of 
course, he is entitled to only one 
satisfaction). As is often the situation 
in the law, the reasoning that gave 
birth to the rule has long been dead 
but the rule remains as a stumbling 
block for the courts and legisla- 
tures.!® 


Covenants not to sue 


Dissatisfaction with the common 
law rule led to the adoption by the 
courts of various devices to avoid the 
effect of the rule. The most common 
device for circumventing the rule 
was by interpreting the instrument as 
a covenant not to sue. While a release 
is an outright cancellation or dis- 
charge of the entire obligation as to 
one or all of the alleged joint wrong- 
doers, a covenant not to sue 
recognizes that the obligation or 
liability continues but the injured 
party agrees not to assert any rights 
grounded thereon against a 
particular covenantee.!® The dis- 
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tinction is a highly technical one, in 
the finest (or foulest, depending on 
one’s viewpoint) common law 
tradition. 

Considering the harshness of the 
common law rule, the distinction 
became quite important to the 
injured person who executed an 
instrument in favor of one, but less 
than all, of several persons who may 
have been liable for his injury. The 
use of stereotyped legal phrases is not 
determinative of whether an 
instrument is a release or a covenant 
not to sue.'? In making the 
determination, the courts would look 
primarily to the intentions of the 
parties.!® 


Chapter 57-395, Laws of Florida 


In 1957 the Florida Legislature 
enacted what is now codified as 
F.S. §768.041.'° That statute pro- 
vided, in material part, as follows: 
(1) A release or covenant not to sue as to one 
tortfeasor for property damage to, personal 
injury of, or the wrongful death of any person 
shall not operate to release or discharge the 
liability of any other tortfeasor who may be 
liable for the same tort or death. 

The purpose of the statute was to 
encourage settlements by abolishing 
the common law rule.” The statute 
automatically transforms a release 
into a covenant not to sue where two 
or more tortfeasors are liable for the 
same tort or death. In 1975 the 
Florida Supreme Court, in Sun First 
National Bank of Melbourne v. 
Batchelor,?! ruled that the statute 
abrogated the common law rule in 
toto. Prior to the Sun First National 
Bank decision it was not certain by 
the language of §768.041 whether the 
statute applied to every tort. The dif- 
ference of opinion as to the applica- 
bility of the statute resulted from 
differing interpretations of the 
“property damage” phrase contained 
in the statute.22 

In Adler v. Segal® the Third 
District Court of Appeal held that the 
tort of malicious prosecution was 
encompassed within the protection 
of the statute. In that case the volun- 
tary dismissal of one tortfeasor was 
held not to discharge the claim 
against others. In the Sun First 
National Bank case the court applied 
the statute in a conversion action and 
held that the statute applied to all 
torts. 

Even though $768.041 abrogated 
the common law rule in favor of 
injured persons who release one or 
more, but fewer than all, of several 


persons liable to him for his injury, 
such claimants could still be held to 
have released all tortfeasors despite 
the good intentions of the legislature. 
Where a release is worded so that by 
its terms it releases all the world, it 
will be judged to have that effect. 
This is so even where consideration is 
given only by the party specifically 
named in the release. The releasor in 
such cases may not obtain reforma- 
tion of the clear and unambiguous 
terms of the release when his uni- 
lateral mistake resulted solely from 
want of due care and diligence that is 
exercised by persons of reasonable 
prudence under the same circum- 
stances.”4 


Considering the many cases in 
which an unwary claimant settles as 
to one tortfeasor and executes a re- 
lease that contains all-inclusive 
language pertaining to release “any 
other person, corporation, 
association or partnership which 
might be charged with responsi- 
bilities,” one may wonder whether 
the statute is any better than the 
common law rule. At least under the 
common law the courts would 
sometimes go out of their way to find 
a covenant not to sue by looking to 
the intent of the parties to the release. 
In determining the intent of the 
parties the courts would ask if the 
consideration was intended to be full 
compensation for the injury or not, 
and whether an express reservation 
was made.®5 


It seems as though the statute 
abrogating the old common law rule 
has blurred the technical distinction 
between a release and a covenant not 
to sue in the minds of the unwary. 
The statute then lulls them into a false 
sense of security by allowing them to 
think that whenever they execute a 
release to one tortfeasor, the release 
cannot discharge others also liable. 


Uniform contribution 
among Tortfeasors Act 


In 1975 the legislature adopted the 
Uniform Contribution Among 
Tortfeasors Act (UCATA) which is 
codified as F.S. §768.31. By this Act 
the legislature has intended that 
tortfeasors among themselves should 
be responsible for damages in direct 
proportion to their degree of fault in 
causing injury.2° The statute also 
encourages settlements that might 
result in one tortfeasor paying less 
than his share if the release is given in 
“good faith.” The portion of the Act 


that relates to releases provides as 
follows: 


(5) Release or covenant not to sue. When a 
release or covenant not to sue or not to enforce 
judgment is given in good faith to one of two 
or more persons liable in tort for the same 
injury or the same wrongful death: (a) It does 
not discharge any of the other tortfeasors from 
liability for the injury or wrongful death unless 
its terms so provide, but it reduces the claim 
against the others to the extent of any amount 
stipulated by the release or the covenant, or in 
the amount of the consideration paid for it, 
whichever is the greater; and, (b) It 
discharges the tortfeasor to whom it is given 
from all liability for contribution to any other 
tortfeasor.?’ 

Like §768.041, this portion of the 
UCATA abrogates the common law 
rule as to releases given to one or 
more joint tortfeasors, but not to all. 
Unlike the 1957 statute, §768.31(5) 
requires that the release by given in 
good faith. Under the common law a 
claimant could place the loss where 
he chose since he was regarded as the 
“lord of his action.”** The good faith 
requirement prevents a claimant 
from arbitrarily deciding how much 
each tortfeasor will pay on the basis 
of which tortfeasor has been more 
cooperative with the claimant. 

In Sobik’s Sandwich Shops, Inc. v. 
David® the Fourth District Court of 
Appeal held that there must be some 
reasonable basis for the amount of 
settlement with the tortfeasors 
beyond the claimant’s express de- 
sire to have those who appeal pay 
and have those who do not appeal be 
relieved of responsibility. 

Also, unlike §768.041, it is expressly 
stated in §768.31(5)(a) that other tort- 
feasors may be discharged if the 
terms of the release so provide. This 
language may be unnecessary but it 
might serve to put the plaintiff's 
attorney on notice that careful scru- 
tiny of the wording of the release is 
called for. A superficial glance at 
§768.041 (the 1957 statute) might lead 
a hasty person to believe that any 
release given to one tortfeasor could 
not discharge others. The phrase 
“unless its terms so provide” in 
§$768.31(5)(a) should cause even a 
hasty attorney to pause to consider its 
consequences. 

In Hester v. Gatlin® a driver 
injured in a four-car wreck settled his 
claim against drivers of two other 
cars releasing them “and any and all 
persons and/or corporations who are 
or may be liable for injuries or 
damages sustained as a result of the 
subject accident.” The court held 
that the driver of the fourth car was 
released also, even though considera- 
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tion flowed only from the two other 
drivers. The fourth driver was 
allowed to obtain the benefits of the 
release as a third-party beneficiary. 
The court held that the phrase 
quoted above fitted the exception in 
§768.31(5) because its “terms so 
provided” that the fourth driver 
would also be discharged.*! 

The effect of §768.31(5), which 
was enacted in 1975, on §768.041, 
enacted in 1957, has not been 
decided. However, by way of dicta, 
the First District Court of Appeal in 
Eason v. Carr stated that the 1975 
enactment did not impliedly repeal 
the earlier law. 


F.S. 768.041(1) provides that a release or 
covenant not to sue as to one tortfeasor shall 
not operate to release or discharge the liability 
of any tortfeasor who may be liable for the 
same tort or death. F.S. 768.31(5) provides 
essentially the same but goes on to provide the 
effect of such release. 


The above language is dicta 
because the court found that under 
§768.31(2)(g) the UCATA did not 
apply to breaches of trust or 
fiduciary obligation which formed 
the basis of that lawsuit. In Eason the 
appeals court agreed with the trial 
court that a voluntary dismissal with 
prejudice of one tortfeasor was tanta- 
mount to a release, so under §768.041 
the remaining defendants would not 
be discharged.** 


Chapter 80-144, Laws of Florida 


Even though the court in Eason 
said that §768.041(1) and 768.31(5) 
were essentially the same, the Florida 
Legislature enacted Chapter 80-144 
which became effective on June 23, 
1980. The law will be codified as F.S. 
§46.015 and provides, in material 
part: 


46.015 Release of parties. 
(1) A written covenant not to sue or release of 
a person who is or may be jointly and severally 
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liable with other persons for a claim shall not 
release or discharge the liability of any other 
pserson who may be liable for the balance of 
such claims. 


(2) ...the court shall set off this amount from 
the amount of any judgment... 

(3) The fact . . : shall not be made known to 
the jury. 

The new law is strikingly similar to 
and is parallel to the 1957 statute.*4 
The material differences are few. 
The new law applies only to written 
releases and covenants. The new law 
applies to any claim where persons 
may be jointly and severally liable. In 
other words, the new law is not 
restricted to tort claims. 

Since the new law would 
effectively subsume §768.041, one 
might wonder why the earlier law 
was not repealed by the new 
enactment. It appears that the new 
law was patterned after §768.041, so 
the fact that it is enacted into F.S. 
Chapter 46 would indicate why the 
earlier provision was not repealed. 

Even though there is no legislative 
history of the new §46.015, one need 
not speculate too much about its 
origins when the case of Penza v. 
Neckles* is examined. 

Penza sued Resnick and Neckles 
for money loaned and compensation 
for services. He obtained a final 
judgment of $29,392.42 against the 
defendants jointly and severally. 
After entry of judgment Penza 
released Resnick from any obligation 
on the judgment for consideration of 
$2,500. The release was a standard 
general release form which was 
modified to provide that Neckles 
was not released in any manner. On 
Neckles’ motion to vacate the final 
judgment, the trial court ruled that 
the release operated to discharge 
Neckles as well as Resnick from 
liability to Penza on the final 
judgment. 

The Fourth District Court of 


Appeal declined to treat the release 
as a covenant not to sue, relying on 
Louisville & N.R. Co. v. Allen, a 
1914 decision of the Florida Supreme 
Court. The Supreme Court 
recognized that the common law rule 
that release of one joint and several 
obligors releases all others was still in 
effect in Florida and that §768.041 
extended only to tortfeasors liable 
for the same tort. 

It appears that the new §46.015 has 
been enacted to avoid the harsh 
result in Penza. The statute now 
abrogates the common law rule to all 
joint and several obligors, not merely 
joint tortfeasors. 


Conclusion 


The common law rule that the re- 
lease of one or more, but less than all, 
joint tortfeasors was founded on the 
long obsolete bases of the unitary 
cause of action and the entirety of the 
injury. Neither of those bases has 
been viable in the United States for 
many, many years. Like so many of 
our institutions and traditions, the 
rule remained long after the reasons 
for it vanished. 

Almost invariably, a rule without a 
reason will operate in a_ harsh 
manner. The harsh results, viewed 
firsthand by the courts, invited 
judicially-created escape devices 
such as the covenant not to sue. Then 
the legislature stepped in to abolish 
the common law rule by the 
enactment of §768.041 in 1957, 
§768.31(5) in 1975, and now, in 1980, 
§46.015. 

Harsh results will still occur 
however, notwithstanding the good 
intentions of the legislature, since 
courts will still be bound by the clear 
and unambiguous language of the 
releasing instrument. The lawyer 
must remain on guard for inadvert- 
ent inclusionary language that could 
have the effect of releasing all 
obligors or tortfeasors even though 
they remain unnamed. 

The general rule advocated by the 
late Dean Prosser is probably the 
most equitable approach: 


The only desirable rule would seem to be that 
a plaintiff should never be compelled to 
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surrender his cause of action against any 
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so, or unless he has received such full com- 
pensation that he is no longer entitled to main- 
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specializing in quality United 
States Rare Coins. We can 
also assist you in establishing 
coin funded Keogh, IRA, or 
Corporate Retirement Plans. 

Serious inquiries invited. 


DADE: (305) 373-3001 
BROWARD: (305) 462-2103 


By appointment only. 


ite 


Brickell Center, Suite 701 
799 Brickell Plaza 
Miami, Florida 33131 


Members: 
Professional Numismatists Guild 
& American Numismatic Association 


LAW OFFICE ECONOMICS 


‘Soul’ Practitioner 


or 
(Hanging Out the Old Shingle) 


By Helen T. Erstling 


At last your name is listed first, with no one else below; 

The furniture is carefully placed so not a scratch will show. 

You’ve spent a lot on letterhead (in quantity, it’s cheaper); 

The bank account’s approaching red. (You had to have a “beeper”). 


Your file is two-thirds empty, but the cabinet is new, 

And bought for cash, so you won't have another balance due. 
“Existing carpet” isn’t bad; the stains cannot be seen; 

And under all your books who'd guess the shelves are ghastly green? 


A buddy from the firm you left has sent some flowers and plants 
To brighten up reception for your waiting supplicants. 

The copier is right next door, and you are urged to act 

“As if it is your own”—which helps them pay off their contract. 


The typewriter was used before; at least it is “correcting”; 
Dictation gear is new, though—for that “image” you're projecting. 
The first and last month in advance, security deposit 

All have been paid (for space just slightly larger than a closet). 


Then folks begin to call on you; the phone begins to clang; 
It’s West, and Lawyers Co-op! Apple! IBM! and Wang! 
It’s CJS and AmJur; Databank and Olivetti; 

The brochures on your desk pile up like carnival confetti. 


You find yourself compelled to learn a new vocabulary 
Of “fibre-optics,” “interface,” “display,” “input,” “binary”; 
Of “hardware”; “software”; “disk-drive”; “megabytes”; “configuration”; 


You don't use just a desk, now—you perform at a “work station”!! 


You find you're spending so much time assessing future buys 

The stack of pink advance sheets mounts—unread—before your eyes. 
It's form books and it’s practice aids, each tailored for your field 
Or specialty; and guaranteed to help “increase your yield.” 
Insurance men, consultants, CPAs appear in scads 

To offer you their service, and your mail is full of ads; 

Of course you get some calls to speak to groups, without a fee; 

The relatives and friends call for advice, and want it free. 


And suddenly you realize that things are out of whack; 

You need to set priorities and get back on the track. 

First, you must build your practice—“Electronica” can wait; 
And so you learn to keep the books—at night, from five to eight. 


The weeks slip into months before you know it; then, one day 

You add the figures twice, because apparently they say 

That “red” has turned to “black”; the bills are getting paid on time; 
Now clients clamor for you, and their gratitude’s sublime! 


Your life seems to have stabilized; your reputation’s made; 

You start to look at summer homes “For those who’ve made the grade.” 
And then one day a salesman calls from Westlaw, or from Lexis; 

His plan to tie you in “costs less than what you'll save in taxes”! 


Learn well, my friend; there is no end! Oh, Counselor! Heed my tip! 
Forget about “arriving” —All the fun is in the trip!! 


Helen T. Erstling practices with the Miami law firm of Erstling & Erstling. 
This poem was submitted on behalf of the Economicand Management of Law Practice 
Section, George Schwind, chairman and Irene Redstone, editor. 
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Title 
Prevail! 


Thus proclaimed John Marshall, first chief 
justice of the U. S. Supreme Court, when the 
developing nature of our country led to many 
disputes over property ownership. From such 
disagreements, title insurance emerged 
more than 100 years ago...a means of pro- 
tection against many types of claims jeop- 
ardizing property ownership. Now, more 
than ever, the assurance afforded by title 
insurance is vital. Hazards that even the 
eminent John Marshall could not envision 
exist in today’s complex real estate market. 
in your next transaction, order a policy from 
First American...be sure that “The Title 
Must Prevail!”’. 


First Insurance Company 
REGIONAL OFFICE: 7520 N.W. FIFTH STREET, PLANTATION, FL 33317 + (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 - STATEWIDE TOLL-FREE: (800) 432-5024 
NATIONAL OFFICE: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 © (714) 558-3211 
SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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Would you spend two hours (at home or office) 
to become a better trial lawyer? 


TRIAL TECHNIQUE 


emphasizing selected exceptions to 


e the rule against hearsay 


Judge Unis: Four Years General Trial Judge * Nine Years District and Municipal Judge 
* Professor of Evidence, Northwestern School of Law, Lewis & Clark College * Faculty 
Member and Coordinator for National Judicial College * Twice Voted Highest Rating 
Among Judges by Oregon Attorneys * Sought after Lecturer * Editor of Oregon State 
Bar Trial Evidence Handbook 


Increase your trial skills. This quality production gives you the unique opportunity to 
see the entire picture from the auto accident through the trial to the post-trial analysis. 
Watch Judge Unis and experienced attorneys demonstrate the practical side of 
preparing, presenting and winning the case. 


Judge Richard L. Unis 


This network broadcast quality video production also includes * Study and review booklet * Optional 


examination with grading by Video-Law staff attorneys * Handsomely bound case for prominent library 
display. 


SPECIAL INTRODUCTORY OFFER 


(on orders placed before April 30, 1981) Regularly $149.50 $1 295° 


CALL TOLL FREE TODAY _ 1-800-547-9492 ws 


or send check to Video-Law, P.O. Box 230029, King City, OR 97223 


available only by phone or mail order <P Your check 


will be held for 


a full 30 days 
© 1981 Home International Theater Inc., 201 King City Plaza Bidg., King City, OR 97223 after shipping. 
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VIEWPOINT 


Regulation of the Bar: 
What’s missing in 
Florida? The semblance 
of popular control 


By Joseph W. Little 


In the April 1980 issue of The 
Florida Bar Journal, Justice Arthur 
England and Wm. Reece Smith, Jr., 
defended the Supreme Court's 
regulation of the Bar. I agree that 
there are no great shortcomings in the 
status quo that could be eliminated 
by turning the job over to the 
legislature, and thus agree with them 
fully as far as that argument goes. 
Indeed, I am persuaded that the 
dignified ambience of the judicial 
process is much more conducive to 
the production of sound regulation of 
the Bar than the undisciplined rough 
and tumble of the Florida Legislature 
would be, and that an integrated Bar 
is a good thing—at least in keeping all 
lawyers in step with the same 
drummer in conducting themselves 
professionally. 

Nevertheless, I am also persuaded 
that the current Florida judicial-legal 
system is too far divorced from 
ultimate control of the governed 
people to rest easily in a democratic 
system. This is especially true in a 
state that is as deeply embued with 
populism as is Florida. In a nutshell 
the problem is this: the entire Florida 
judicial legal system is utterly 
divorced from anything approaching 
direct control by the Florida voters. 

Article V of the 1968 Florida 
Constitution firmly placed the 
regulation of the court system and of 
the integrated Bar within the 
exclusive control of the Supreme 
Court. To date, the court has 
jealously guarded this power, not 
hesitating to invalidate legislative 
acts that encroach upon the indepen- 
dence of the judiciary. Nevertheless, 
nobody could really complain about 
this situation as long as the Supreme 
Court was an elected body. The 
exposure of every member of the 
court to the entire state electorate 
gave the court’s regulatory acts an 
imprimatur of popular support that 
the legislature could never claim. 

Things changed, however, when 


the Florida Constitution was 
amended to make the Supreme 
Court an appointive body, thereby 
virtually sweeping away the 
legitimacy of popular support that 
had previously undergirded the 
court’s regulatory authority. I believe 
this was done with little considera- 
tion by the electorate of the 
legislative side of the Supreme 
Court’s functions. 

Instead of being invited to 
consider whether it is better to 
regulate one branch of our tripartite 
government and all of the practice of 
law through an appointive rather 
than elective body, the electorate 
was mainly invited to consider the 
question of obtaining qualified 
people to make judicial decisions. 
The voters simply were not informed 
that the Supreme Court of Florida 
makes substantial legislative as well 
as judicial decisions. Nor were they 
told that an important element of the 
question before them was to balance 
judicial independence against repre- 
sentative accountability. Had they 
been asked to consider these points, 
perhaps the switch to an appointed 
Supreme Court would never have 
come about. 

But the switch did come and with it 
came divorce of direct political 
accountability between the 
governors and the governed. This 
status underlies much of the 
uneasiness expressed in some 
quarters about the objectivity of how 
the Bar is regulated. In making these 
observations, I do not accuse the Bar 
and the present Supreme Court of 
being unmindful of the public 
interest or of putting the Bar’s 
interests ahead of the public’s. 

Indeed, the court and its individual 
members have not been slow to 
criticize the Bar and make decisions 
contrary to its desires. Nevertheless, 
in these days of heightened public 
awareness, good performance fades 
into the background when public 
attention is strongly focused upon a 
shaky appearance. Appearances 
simply count more than _perfor- 
mance. It is on this score that the 
present Florida structure stands the 
risk of public excoriation, given the 
unpropitious bringing together of the 
“right” issue and an antagonistic 


forceful personality. So far, this has 
not happened, but the risk is ever 
present. 

That the Bar and the court should 
find themselves in this posture is 
laden with irony. After all, the 
elected Supreme‘ Court was one of 
the many Florida “good govern- 
ment” moves of the past decade and 
it came not primarily from the Bar 
but from Floridians who wanted a 
better and more accountable govern- 
ment. The irony upon the irony is that 
the judicial selection method that 
supplanted the ballot itself lacks 
accountability. 

If the Governor of Florida were 
free to choose who the justices would 
be, one could argue that some 
modicum of political accountability 
resided in the mandate he received 
from the people upon election. But 
he has no free choice. Instead, he is 
limited by the constitution to fill each 
open seat on the court with one of 
three candidates proposed by a 
judicial nomination commission. 

Nor can the Governor control the 
commission. Although he can 
appoint one-third of its nine 
members, these appointments take 
place only as terms expire, and the 
bulk of the commission is appointed 
by someone else. The result is that the 
judicial nomination commissions are 
largely comprised of “unknown” 
members appointed by other 


Joseph W. Little has been a professor of law 
at the University of Florida for 13 years. At 
present he is a visiting professor at Monash 
University, Clayton, Victoria, Australia. He 
is a graduate of Duke University, B.S. 1957, 
and received his law degree from the Uni- 
versity of Michigan, 1963. 
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VIEWPOINT 


“unknown” people whom the voters 
did not choose for the job. Hence, the 
actual power to choose the justices 
lies in the hands of a few, politically 
unaccountable people. 

From what has been said, the 
reader should divine that I find the 
present system distressingly short of 
political accountability. Worse than 
that, I find it potentially dangerous to 
the public and the Bar because of the 
unthinking backlash that could come 
in the guise of reform. Amending the 
constitution to transfer regulatory 
power to the legislature is one such 
possibility. Although my brief study 
of the law in a few jurisdictions in 
which the legislature can regulate the 
Bar suggests that the state supreme 
courts have the inherent power to 
regulate even there, I would not join 
forces with those who would cede 
contro] to the legislature. In the 
absence of a history of court abuse, I 
view it better to stay with a system 
that works well but has a potential 
Achilles heel than to switch to a 
system that is known to be erratic. 
Nevertheless, neither do I believe it 
wise for the Supreme Court and the 
Bar to stonewall, merely relying on 
the fact that no scandal has yet 
befallen them. Instead, serious 
thought should be given to 
improving the present structure. 


Suggestions for accountability 


Several suggestions have already 
been made. While he was chief 
justice, Justice England raised the 
possibility (labeling it a “proposal” 
would overstate his point, I believe) 
of severely cutting back the scope of 
the integrated Bar’s activities, 


POLICE PROCEDURES 


Renowned univ. criminologist and police 
authority—featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litiga- 
tion involving excessive force, intentional 
and negligent use of firearms, improper 
use of police vehicles, and standards of 
police conduct. Full credentials and 
references available on request. 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 
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limiting it to professional regulation 


alone. That might assuage some’ 


people who do not like the Bar’s 
lobbying activities, but it would not 
change the reality of ultimate 
political accountability. Cutting 
closer to the latter point is the 
recommendation of the Bar’s recent 
Long Range Planning Retreat to seat 
lay persons as voting members of the 
Bar’s Board of Governors. Although 
the actual impact might be minimal, 
that step would be consistent with 
other good government measures, 
many of which assign more weight to 
appearances than to the actual 
production of good public policy. In 
making that calculatedly cynical 
statement I do not mean to suggest 
that the measure is not meritorious— 
it might indeed produce good 
results—but I do mean to suggest that 
a move perceived as a step toward 
public accountability might take the 
heat off the Bar even though its 
substance ultimately proved to be of 
minimal effect. 

Other more substantive proposals 
can be made. For example, although 
I supported the appointive Supreme 
Court proposal when it was adopted, 
I would now seriously consider 
reinstituting the election of Supreme 
Court justices. This would solidly 
fill the lamentable void of political 
accountability. But I would not 
merely reinstitute elections. Instead, 
I would take the wraps off the 
candidates and permit them to 
campaign actively about issues 
pertaining to the regulatory aspects 
of the court’s job. Indeed, I would 
actively encourage candidates to 
develop platforms pertaining to the 
structure and regulation of the courts 
and the Bar. In that way the 
electorate could express real 
preferences about matters of 
legitimate political concern. 

Opponents of this proposal might 
counter with the argument that even 
under an elective system most 
justices are initially appointed and 
many never face an opponent at 
reelection time. This overlooks the 
fact that the threat of a live, human 
opponent is an ever present 
possibility. 

Although it may be conceded that 
sitting officials enjoy enormous 
advantage from the mere fact of 
incumbency—no matter what the 
office—experience shows that most 
successful politicians work hard to 
stay in touch with the views of their 
constituents and the needs of the 
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public. Not the least of their goals is 
to minimize the prospect of ever 
facing an opponent or losing when it 
must be done. It is not a serious 
indictment that elected Supreme 
Court justices are generally 
successful in these matters. 


The merit retention experience 


The 1980 merit retention vote 
makes mockery of any thought that 
“merit retention” will result in careful 
and candid evaluation of judges’ 
performances. Six Supreme Court 
justices and 20 courts of appeal 
judges were continued in office with 
hardly a ripple. The only “serious” 
examination of their records, if you 
can call it that, was the Bar’s poll. But 
even as a regular reader of appellate 
opinions, I cannot maintain that my 
Bar poll ballot was an informed one, 
save for a few judges. Hence, I voted 
“yes” because I had heard nothing 
bad. Implicit in that kind of voting 
are two unfavorable consequences: 
one is that I would vote no if I 
“heard” something bad, which 
would be quite unfair; and, the sec- 
ond is that mediocre judges who 
avoid doing something bad will for- 
ever remain unchallenged. If this is 
true of lawyers, how can lay people 
be expected to do as well or any 
better? 

In fact, I consider the so-called 
merit retention of justices in a 
statewide ballot to be pure fiction in 
a state as large and as populous as 
Florida. Sitting justices would seem 
to face a serious risk of losing only if 
the electorate harbored a “throw the 
bastards out whoever they are” 
mood, or if the professional editorial 
writers and commentators made a 
vendetta out of whipping someone. 
Either result is apt to be unjust, unless 
things were so bad that the voters 
would take care of the job in a 
contested election anyway. 
Certainly, nothing in the present 
system prevents a judge from being 
hounded out of office because his 
views happen to run counter to that 
of people who contro! the major 
media (say, on issues such as 
defamation, privacy, open court- 
rooms, and the like) no matter how 
honorable, fair, intelligent, well- 
prepared, and even right he might 
be. 

Granted, it has not yet happened, 
but the thought of potential editorial 
punishment may have colored the 
wording of more than one opinion. 
Returning to contested elections 


would not wipe out this editorial 
power—indeed, it should not be 
ended—but it would place it in fairer 
balance. 


Pulling from the ranks 


Nor do we yet have convincing 
evidence that the present appointive 
system will pull judges from the 
ranks of lawyers would have not 
otherwise offer themselves for 
public office. I believe it correct to 
say that every sitting Florida 
Supreme Court justice, except one, 
first entered the judiciary via elective 
office. Hence, the great reservoir of 
“better” lawyers who will serve if 
appointed but will not run has not yet 
revealed itself. 

Lest the reader think I am simply 
antediluvian in my views about 
elective as opposed to appointive 
judges, let me demonstrate that it is 
not true. As to district courts of 
appeal, circuit and county courts, the 
appointive process appears to have 
much value. Trial court judges would 
“run against their records” in 
territories small enough for the 
public to gain some sort of 
impression about them apart from 
last minute editorials. This is harder 
for the district court judges, but not 
as hard as for Supreme Court 
justices. More important, none of 
these courts exercises the Article V 
regulatory function of the Florida 
Supreme Court. Instead, their 
functions are solely judicial—the 
resolution of disputes and the orderly 
operation of their courts. Thus, no 
legislative power is being exercised 
and no concern over legislative 
accountability is raised. 

Hence, in retrospect I regret that 
we did not start merit selection with 
the trial court judges, expand it to the 
district courts of appeal, and leave 
the Supreme Court elective. That 
certainly seems preferable to turning 
the regulatory functions over to the 
legislature. 

I hardly expect the Bar to start 
jumping up and down in support of 
this proposal and do not necessarily 
foresee the dawn of disaster if it does 
not come about. I do believe it bad 
advice for the Bar and the court just 
to hunker down and ride out the 
storm. While there may be no real 
problem on the merits, there surely is 
a flaw in the structure, just waiting to 
be exploited. I hope we at least patch 
it up, and look forward to examining 
other proposals that might be forth- 
coming. 


Need a Legal Assistant? 
Mest LAWTOMATI 


Let us introduce you to LAWTOMATION—the computer system designed ex- 
clusively for the small to medium size law firm. LAWTOMATION’S key 
qualifications will provide you with the outstanding legal assistance you've 


been looking for. 


LAWTOMATION is 
KNOWLEDGEABLE 

Keeps track of every client, every due 

date, every Statute of Limitations, and 

tells you when action should be taken. 


LAWTOMATION is 

ORGANIZED 
Trust accounting and financial ledgers 
updated instantaneously with every 
disbursement or deposit. Daily diary 
and tickler system to smooth the work 
flow. 


LAWTOMATION is 

PROFICIENT 
Timekeeping made easy with accurate 
and detailed client bills in the mail on 
your deadline date. Summary manage- 
ment reports on everything affecting 
the profitability of your practice. 


LAWTOMATION is 
PRODUCTIVE 

Prepares real estate settlements, wills, 
contracts, pleadings and other word- 
processing applications. Computes 
and prints a RESPA settlement form in 
60 seconds. Opens and closes case 
files. 


The LAWTOMATION legal assistant 
has undergone three years of training 
by a team of practicing attorneys and 
computer specialists. It will join your 
staff with over twenty law office pro- 
grams as a standard operating system. 


LAWTOMATION frees the attorney and 
paralegal to serve a greater number of 
clients as well as to increase services 
to existing clients. 


And the best news about this legal 
assistant is that it reports to work at a 
very modest and affordable cost. 


To meet LAWTOMATION, contact us 
by phone or mail and we'll arrange an 
interview. 


Our local dealer: 


Business Administrative Services, Inc. 
P.O. Box 1917 

Deland, Florida 32720 

(904) 734-8392 


FEATURING VECTOR COMPUTERS 


awtomation 
Arbitron Building 
312 Marshall Avenue 
Laurel, Maryland 20810 


Washington, D.C. (301) 953-2033 
Baltimore (301) 792-2033 
Outside Maryland (800) 638-1283 
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JUDICIAL ETHICS 


Recusal—Opinion No. 1/81 

This is in response to your letter 
wanting to knowif, as the only circuit 
judge sitting in a relatively small 
county, there is any impropriety 
should the judge’s wife begin 
working for a local attorney, and 
whether the judge must disqualify 
himself each time the attorney 
appears in a case before the judge. 

Two of the members of the 
Committee on Standards of Conduct 
Governing Judges took the position 
that our Opinion 78-20 was dispositive 
of the matter. There we held that there 
was no impropriety in a judge sitting 
on cases argued by members of alaw 
firm in which the judge’s spouse was 
a junior partner. We also held that the 
judge must advise the parties of the 
relationship and offer recusal in those 
cases. It was also held that the judge 
must recuse in cases where the 
spouse was attorney of record. 

The majority of our members, 
however, believe we should recede 
from our Opinion 78-20. As one 
member put it: “It is ill advised and 
should be avoided. The local bar, as 
well as the public, will sense 
favoritism in everything from the 
scheduling of the hearings for (the 
secretary's) employer to the judge’s 
rulings in his cases. Regardless of his 
actual impartiality, it is a no-win 
situation for (the judge) unless he 
disqualifies himself.” And as another 
member noted, since the judge is the 
only circuit judge in the county, 
recusal will pose a problem. 


Opinion No. 3/81 — 
University teaching 


This is in response to your inquiry 
of whether a judge may ethically 
teach business law at a university for 


compensation. The committee 


unanimously approved this activity, 
as long as it does not interfere with his 
judicial duties. As one member 
pointed out, preparation for class 
could conceivably interfere with a 
judge’s duties. 


Interviewing candidates— Opinion 


No. 15/80 


This is in response to an inquiry if a 
judge may appear on a local public 


television station to ask questions of : 


candidates who are running for 
county school superintendent. Six of 
the members of the committee who 
responded believe the Canons 
prohibit the appearance as an 
impartial interviewer to ask 
questions of the candidates. 


Soliciting funds —Opinion No:4/81 


This is in response to an inquiry of 
February 9, 1981. A judge asked two 
questions. He is a member of a legis- 
latively created historical commis- 
sion whose purpose it is to collect and 
procure data for the preservation of 
historical information on his county. 
The commission now proposes to 
construct a library to be funded by 
donations from the community. The 
first question is whether he may 
directly solicit donations for this pur- 
pose. The second question is whether 
his name may appear as a member of 
the commission on stationery used by 
other members of the commission to 
solicit donations. 

Of the eight members who re- 
sponded all were unanimous that he 
may not directly solicit contribu- 
tions. Six of the members felt that it 
was not a violation of any canons of 
ethics if his name appeared on com- 
mission stationery, which might be 
used by other members of the 
commission to solicit funds. Two of 
our members dissent. 

Inasmuch as the majority opinion 
is something of a break with tradi- 
tion, I feel constrained to exerpt 
portions of the rationale of the 
majority and the dissent. 

First the dissent. 


Judges should remain free of the solicitation 
arena. This is a prophylactic rule to prevent a 
judge from being inveigled by some close 
friend or leading light of some charity and 
creating the resulting appearance of impro- 
priety . . . This committee should recognize 


that . . . judges, on a broad basis, need such an 
opinion which they can utilize politely and in 
good taste to decline these requests which are 
frequently made. 

The majority members agreed: 

The purpose of the canon prohibiting the 
judge from soliciting funds is to prevent liti- 
gants and attorneys from feeling they are 
being pressured, i.e., that they are going to lose 
unless they contribute . . . People will not con- 
tribute to the historical commission just be- 
cause some... judge has his name on the letter- 
head. In fact, it is doubtful that (the judge) will 
even know whether they have contributed. 

The canon prohibiting lending the prestige 
of the office should not be construed to 
prohibit a judge from holding office in civic, 
charitable, etc. organizations. Whether his 
name appears on the letterhead or not, people 
know that a judge is an officer in the organiza- 
tion. As a rule, organizations seek as office 
holders persons who have accomplished 
something in their lives. They tend to favor 
people in the professions, successful business- 
men, elected officials. . . . I think in this day 
and age everyone knows these people were 
selected because they can contribute some- 
thing to the organization, and not for the luster 
which radiates from their position. 


We previously held that a judge 
could hold office in: Board of Direc- 
tors of a family service bureau 
(Opinion 76-21), Board of Directors 
of the American Red Cross (Opinion 
74-16), Board of Directors of the 
Heart Association (Opinion 74-41), 
Board of Directors of Anti Defama- 
tion League of B’nai B’rith (Opinion 
75-12), Council on Aging (Opinion 
75-27), Community college founda- 
tion (Opinion 77-6) 

It is inevitable that members of the 
public are aware of the judges’ 
activity in these organizations. To say 
that a judge may hold office in these 
organizations, but must remain in- 
cognito, is contradictory and un- 
workable. It is possible to construe 
the prohibition against lending the 
prestige of the office so far as to 
make the judge a recluse. 

To summarize, the committee was 
unanimous in holding you could not 
engage in direct solicitations, but 
split 6-2 in favor of permitting you to 
allow your name to be used on sta- 
tionery, which, incidentally, was 
used by other members of the 
commission to sclicit funds. 


James T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 
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CORPORATION, BANKING BUSINESS LAW 


Foreign Investment in 
Real Property Tax Act of 
1980 - An Analysis 

By David A. Webster 


The “Foreign Investment in Real 
Property Tax Act of 1980” (the 
“Act”),! enacted December 5, 1980, 
applies to dispositions of real estate 
or real estate interests made after 
June 18, 1980. Passage of the Act 
dramatically changed American tax 
policy with respect to foreign 
investment in U.S. real property. 

Prior to the Act, if a nonresident 
alien? (‘“‘NRA’’) or foreign 
corporation’ was not “engaged in a 
trade or business in the United 
States” or if the gains derived were 
not “effectively connected” with that 
trade or business, and, in the case of 
an NRA, was not present in the 
United States for more than 183 days 
in the year the gains were received, 
then capital gains (long or short term) 
derived by the NRA or foreign 
corporation were not taxed in the 
United States. 

Thus, an NRA or foreign 
corporation could derive any amount 
of capital gains without taxation if 
they arranged to not be engaged ina 
trade or business in the year they 
“received” the gains and, in the case 
of an NRA, to not be present in the 
U.S. 183 days or more in such year. 
These rules still apply to capital gains 
derived by an NRA or foreign 
corporation other than from the 
disposition of “United States Real 
Property Interests” (“USRPI”). 

Several significant aspects of the 
Act should be noted initially. First, 
the Act does not impose a tax itself. 
The Act categorizes the gains 
derived as “effectively connected 


with a United States trade or 
business”! so that such gains will be 
taxed at the applicable graduated 
rate for an individual or a 
corporation. Second, the Act only 
taxes gains derived from dispositions 
of USRPI. Dispositions of other 
types of property are generally not 
taxed. Third, the Act imposes 
reporting requirements® (and 
penalties for failure to report®) for 
current ownership of USRPI. 


Definitions 


The Act provides several new 
terms of art. The most important is 
“United States Keal Property 
Interest” which is broadly defined as: 


(a) an interest in real property (including an 
interest in a mine, well or other natural 
deposit) located in the U.S., and 

(b) any interest (other than an interest solely 
as a creditor) in any domestic [emphasis 
added] corporation unless the taxpayer 
establishes (at such time and in such manner as 
the Secretary by regulations prescribes) that 
such corporation was at no time a United 
States Real Property Holding Corporation 
during the shorter of 

(i) the period after June 18, 1980, during 
which the taxpayer held such interest, or 

(ii) the five-year period ending on the date of 
the disposition of such interest." 


The second new term is “United 
States Real Property Holding 
Corporation (““RPHC”). A RPHC is 
any corporation, which includes a 
foreign corporation but does not 


include partnerships or trusts, if the 
fair market value of its USRPI equals 
or exceeds 50 percent of the fair 
market value of (1) its USRPI; (2) its 
real property interests that are not 
USRPI; and (3) its operating assets.® 


The stock of a domestic (but nota | 


foreign) RPHC owned by an NRA or 
foreign corporation is itself 
considered a USRPI unless the stock 
is regularly traded on an established 
securities market and the stock 
ownership is 5 percent or less. The 
Act reaches multitiered structures 
which are set up to circumvent the 
“50 percent test.” 

If a corporation (the “first 
corporation”) owns a “controlling 
interest”® in another corporation, 
then for purposes of testing whether 
the first corporation is a RPHC: (1) 
the stock which the corporation 
holds in the second corporation shall 


not be taken into account; (2) the first 
corporation shall be deemed to own 
a pro rata share of each asset owned 
by the second corporation equal to its 
stock ownership percentage; (3) the 
character of the assets held by the 
second corporation passes through to 
the first corporation for purposes of 
testing whether such asset is 
considered an operating asset. 

Thus, a domestic holding 
corporation, which is in turn owned 
by foreign interests, would be an 
RPHC, and its stock a USRPI in the 
hands of its shareholders, if the 
combined real property interests 
(both U.S. and non-U.S.) and 
operating assets of all the 
corporations, including those in 
which the parent corporation, 
directly or indirectly, owns a 
controlling interest, consists of 50 
percent or more USRPI. 

A domestically controlled “real 
estate investment trust” (“REIT”) is 
excluded from the coverage of the 
Act.!° Thus, the sale of stock in a 
domestically-controlled REIT by a 
foreign person is not within the cover- 


David A. Webster received the B.B.A. 
in accounting, summa cum laude, from 
the University of Georgia in 1975, the J.D. 
degree, cum laude, from the University of 
Georgia School of Law in 1977, and the LL.M. 
in taxation from the New York University 
School of Law in 1979. Webster is a mem- 
ber of both the Florida and Georgia Bars 
and is a frequent lecturer on international and 
domestic tax subjects. 

He writes this column on behalf of the Cor- 
poration, Banking and Business Law Section, 
Richard M. Leisner, chairman, and Stephen 
Roddenberry, editor. 
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age of the Act. However, distributions 
by a REIT toa foreign shareholder are 
covered, but rather than causing the 
foreign shareholder to be taxed on 
receipt of the disposition, the 
distribution creates a_ taxable 
transaction to the REIT." 

The stock of a foreign controlled 
REIT is itself a USRPI and disposi- 
tions of stock by a foreign owner are 
taxable. Also, distributions by a 
foreign controlled REIT to an NRA 
or foreign corporation are considered, 
to the extent attributable to 
gain from sales or exchanges by the 
foreign controlled REIT of USRPI, 
as gain recognized by such NRA or 
foreign corporation from the sale or 
exchange of a USRPI.'* 


Taxation 


The Act generally does not impose 
a tax itself but rather causes the “Net 
United States Real Property Gain” 
(“Net Gain”) to be taken into account 
under IRC §871(b)(1), in the case of 


Correction noted 


Two typographical errors occurred 
in this column in the March 1981] issue 
of the Journal in the article, “The 
Forged or Unauthorized Endorse- 
ment of Checks Under Articles III and 
IV of the Uniform Commercial 
Code,” by David E. Platte. One 
changed a sentence so that it misstates 
the law. 

The sentence, which appeared near 
the bottom of column two on page 
231, should read: 

“While the drawer may have an 
action against the payor bank for 
breach of contract or negligence, an 
action will not lie for conversion, be- 
cause money constitutes property 
which may be the subject of con- 
version only if there is an obligation to 
keep intact or deliver the specific 
money in question.” 

The second error appeared near the 
bottom of column three on page 232. 
It should read: 

“, . . Relying upon that telephone 
call and the forged endorsements on 
the stock certificates, which were 
delivered to his office, the broker de- 
livered to the alleged agent a check 
made payable to the owners.” 
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an NRA, or IRC §882(a)(1), in the 
case of a foreign corporation. 
Effectively, this means taxation on 
gross (i.e., not reduced by unrelated 
business expenses) Net Gains at 
graduated rates. 

In the case of an NRA, IRC §897 
imposes a minimum tax of 20 percent 
on the lessor of: (1) the individual’s 
alternative minimum taxable income 
[as defined in IRC $55(b)(1)]; (2) the 
individual’s Net Gain; or (3) $60,000. 

The Net Gains qualify for normal 
Code treatment and if, by usual rules 
relating to holding period, the gains 
are long-term capital gains, an NRA 
qualifies for the 60 percent capital 
gains deduction under IRC §1202 
and a foreign corporation can take 
advantage of the alternative tax 
under IRC §1201(a). 

Distributions of USRPI by a 
foreign RPHC, which would 
otherwise have qualified under IRC 
§311(d) for nonrecognition by the 
corporation, is specifically made 
taxable to the distributing foreign 
corporation (whether in liquidation 
or redemption) to the extent of the 
excess of the fair market value of 
such USRPI (as of the time of 
distribution) over its adjusted basis!* 
unless the distributee would take a 
carryover basis under general Code 
rules. The foreign RPHC also is 
precluded from using IRC §337 as a 
method of avoiding taxation on the 
sale or exchange of its assets. 

One of the tax planning techniques 
utilized under prior law was to 
change the source of gains derived 
from the sale of property and 
thereby effectively avoid 
taxation. The technique employed 
was to exchange, utilizing IRC $1031, 
U.S. property for qualifying like- 
kind property outside the U.S. and 
then sell the acquired property after 
a sufficient length of time to 
immunize the transaction from 
attack by the IRS. This procedure is 
no longer available because all 
nonrecognition provisions are 
overridden except where the 
exchange is for property which on a 
subsequent sale would itself be 
subject to taxation in the U.S.'4 

If a domestic RPHC distributes 
USRPI to an NRA or foreign 
corporation shareholder, the Act 
limits the basis of such USRPI, in the 
hands of such NRA or foreign 
corporation, to the adjusted basis of 
such property before the distribution 
increased by: (1) any gain recognized 
by the distributing corporation on 


the distribution; and (2) any tax paid 
by the NRA or foreign corporation 
on receipt of such distribution. 


The effect of this limitation is to 
avoid a step-up in basis under IRC 
§301. The rules regarding dividend 
distributions and basis of property in 
the hands of distributees break down 
and provide tax avoidance or 
reduction possibilities when there are 
foreign shareholders which are not 
available in the domestic shareholder 
context. The normal dividend rules 
applicable to NRAs and foreign 
corporations would apply if not for 
this limitation and could be used to 
avoid tax under IRC $897.'5 


The Secretary is given broad 
authority to prescribe regulations so 
that the amount of any money, and the 
fair market value of any property, 
received by an NRA or foreign 
corporation in exchange for an 
interest in a partnership, trust or 
estate, shall, to the extent attributable 
to USRPI, be considered as an 
amount received from the sale or 
exchange in the U.S. of such USRPI.'® 
This provision will presumably ap- 
ply to any partnership, trust or 
estate which has any USRPI— 
not just those in which such 
interests reach the 50 percent level. 
An NRA or foreign corporation is 
deemed to ownaprorata share of the 
USRPI owned by a partnership, trust 
or estate no matter how small the 
USRPI is in relationship to the other 
assets.!” 


Reporting requirements 


e Domestic Corporations—The 
Act imposes!® on certain domestic 
corporations, except publicly traded 
corporations which have foreign 
shareholders, a duty to make a return 
for the calendar year setting forth: (1) 
the name and address (if known by 
the corporation) of each foreign 
person who was a shareholder at any 
time during the year; (2) such 
information, with respect to transfers 
of stock to or from foreign persons 
during the calendar year, as the 
Secretary prescribes; and (3) such 
other information as the Secretary 
prescribes by regulations.!® 


The domestic corporations which 
are covered by this requirement are 
those which: (1) have one or more 
foreign shareholders during the 
calendar year; and (2) during the last 
five years, including the current year, 
were RPHC (as defined in IRC 
§897(c)(2)). 


Of interest to attorneys, and those 
who might find themselves holding 
stock as a nominee on behalf of a 
foreign person, is the requirement 
that if the foreign person does not 
report his ownership in a domestic 
corporation, the nominee must. 
Obviously, this requirement will 
cause concern to attorneys when the 
client refuses to permit counsel to 
report and does not do so himself. 
Presumably, the attorney, per the 
Code of Professional Responsibility, 
will be required to withdraw his 
representation if the client continues 
to refuse to report when notified of 
the requirement. 

e Foreign Corporations, Partner- 
ships, Trusts and Estates—Any 
foreign corporation, and any 
partnership, trust or estate (whether 
domestic or foreign) is required to 
make a report, providing the same 
information required from a 
domestic corporation, if at any time 
during the calendar year such entity 
has a “substantial investor.” 

A substantial investor is defined as 
a foreign person whose beneficial 
interest in the entity’s USRPI has a 
fair market value in excess of 
$50,000.2° In the case of a foreign 


corporation, “foreign person” is 
changed to person (foreign or 
domestic). Effectively, a foreign 
corporation which owns USRPI will 
almost always have a substantial 
investor and, correspondingly, a 
duty to report. If areport is required, 
then the entity reporting is also 
required to notify all substantial 
investors of the fact that a report has 
been made. 

There is a limited exception to the 
duty to report when the entity 
provides security to the Secretary 
that any tax imposed by Chapter 1 
with respect to USRPI held by the 
entity will be paid. The subsection 
does not indicate what adequate 
security would be (there were 
several examples provided in the 
Committee report), but it is doubtful 
that this provision will be frequently 
utilized. However, it might be 
helpful where the foreign person is 
interested in remaining anonymous 
and is willing to pay the applicable 
tax on dispositions. 

For purposes of determining 
whether an entity has any substantial 
investors, indirect holdings by the 
entity in a corporation which has any 
USRPI are also considered, on a pro 


rata basis, but only if the entity 
qualifies as a substantial investor 
with regard to its holdings in the 
corporation. 

Effectively, this subsection creates 
a second tier test for substantial 
investor status because the entity 
itself. must be a substantial investor 
(i.e., fair market value of interest 
exceeds $50,000) before its holdings 
in corporation’s holding USRPI are 
counted to determine whether 
someone holding an interest in the 
entity is a substantial investor as to 
the entity. Note, however, this 
subsection does not require that this 
corporation in which the entity holds 
an interest be a RPHC and also, 
ownership in any other form of 
entity, i.e., partnership, trust, etc., 
does not seem to be covered. 

e Direct Investments by Foreign 
Persons—Every foreign person who 
holds USRPI directly is required to 
provide the same information, as is 
noted above in reference to a 
corporation, if: (1) the foreign person 
did not engage in a trade or business 
in the U.S. at any time during the 
calendar year; (2) the fair market 
value of the USRPI held by the 
foreign person was equal to or 
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greater than $50,000; and (3) the 
foreign person was not required to 
report under IRC §6039C(b).?! 

In determining whether the 
foreign person owns USRPI with a 
fair market value equal to or in excess 
of $50,000, interests held by 
partnerships, trusts and estates in 
which the foreign person owns a 
beneficial interest are attributed to 
the foreign person proportionately in 
accordance with the beneficial 
interest held.®? If the foreign person is 
an NRA the interests held by family 
members (spouse or minor child) are 
considered as owned by the NRA. 
The Secretary, by regulations, will 
prescribe when and how the foreign 
person is to report. 


Penalties for failure to file 
return, etc. 


The Act provides for a penalty of 
$25 per day for each day, after the 
date required by applicable 
regulations, during which the entity 
or person required to make a return 
to the IRS under IRC §6039C, or to 
furnish the statement to the 
substantial investor per IRC 
$6039C(b)(3), fails to do Total 
penalties for any calendar year 
cannot exceed $25,000 for failure to 
comply with the requirements of 
subsection (a) or (b) of IRC §6039C 
(dealing with reporting requirements 
imposed on an entity with foreign 
ownership). 

In the case of a failure to report by 
a foreign person with a direct 


investment in USRPI, the penalty is 
limited to the lesser of $25,000 or 5 
percent of the aggregate of the fair 
market value of the USRPI held by 
the person at any time during the 
year. For this purpose, fair market 
value is determined as of the end of 
the calendar year, or, in the case of 
property disposed of during the 
calendar year, as of the date of such 
disposition. 


Effective date; conflicting treaties 


The Act applies to dispositions 
made after June 18, 1980. The 
reporting requirements imposed by 
IRC §6039C and IRC §6652(g) apply 
to calendar year 1980 and subsequent 
years. For purposes of the Act, 
calendar year 1980 is deemed to 
begin on June 19, 1980, and end on 
December 31, 1980. 

In the case of conflicting treaty 
provisions the changes made by the 
enactment of IRC §897 will not be 
effective until January 1, 1985, or the 
date specified in a renegotiated 
treaty if signed before January 1, 
1985.24 However, the reporting 
requirements are applicable 
irrespective of the postponement of 
the effect of IRC §897. 

An example of a conflicting treaty 
provision is Article VIII of the 
current U.S.-Canadian income tax 
treaty wherein it provides: “Gains 
derived . . . from the sale or exchange 
of capital assets. . . shall be exempt 
from taxation...” However, it should 
be noted that the U.S.-Canadian 
treaty is currently in the process of 
renegotiation and the new version 
does not contain such a provision. 

There is no conflicting provision in 
the treaty applicable to the 
Netherlands-Antilles (NV) or British 
Virgin Island (BVI) so that the Act 
fully applies to such corporations. 
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Basis adjustment for related party 
transactions 


To counter those farsighted tax 
planners who, realizing that the Act 
(in some form) was coming, 
arranged a related party transaction 
to step up the basis of USRPI while 
such dispositions were still 
(hopefully) tax free, the drafters 
provided a form of retroactive 
application. 

For any transactions after 
December 31, 1979, between related 
persons, the basis of the property in 
the hands of the transferee is reduced 
by the amount of any “untaxed” gain. 

Untaxed gain is defined as any gain 
which is not subject to tax because of: 
(1) application of tax law as it was 
prior to June 19, 1980 (date of 
enactment of the Act); or (2) a 
conflicting treaty provision. 


Planning opportunities 


Advising a foreign client interested 
in investing in U.S. real property will 
require first assuring them that the tax 
imposed by application of IRC §897 
should not be an inhibition to an 
investment. If U.S. real estate is a 
good investment for U.S. investors 
(who have always been subject to 
taxation on gains derived) then it 
should also be a good investment for 
foreign investors. 

There is one “loophole” in the Act 
of which a tax advisor can take 
advantage, with proper structuring 
of the acquisition. Disposition of 
shares in a foreign RPHC is not 
covered and the gains derived from 
the appreciation in value of those 
shares, because of the appreciation in 
value of the USRPI held by the 
foreign RPHC, will not be taxable to 
the selling shareholder unless taxable 
under the rules applicable without 
regard to IRC §897.% 


It has always been considered 
advisable to utilize a foreign 
corporation rather than a domestic 
corporation if the shares were to be 
owned by an NRA because of the 
U.S. estate tax ramifications.” 
Enactment of IRC §897, and the 
exclusion noted above, adds an 
additional motivation for utilizing a 
foreign corporation. 


The ideal scenario would be as 
follows: 
NRA creates foreign corporation to hold 
USRPI. After substantial appreciation in the 
USRPI occurs (and correspondingly, 
appreciation in the value of the shares) he 
disposes of the shares. 
Result: No U.S. taxation on the gain realized. 


Of course, the inherent gain in the 
USRPI still exists and the for- 
eign corporation will pay tax on this 
appreciation when it disposes of the 
USRPI either by selling the USRPI or 
by distribution to its shareholders. 
This latent taxable gain may affect 
the price obtained for the shares sold 
by the foreign investors, but not 
necessarily. Taxation of the foreign 
RPHC cannot be avoided by selling 
the shares to a U.S. citizen or 
resident. The Act would still be 
applicable because the corporation 
continues to be a foreign corporation 
notwithstanding its ownership by 
domestic shareholders. 


Conclusion 


The Act provides for a 
significant departure from prior 
U.S. policy regarding investments in 
U.S. real property interests by 
foreigners. 

The Act may be a harbinger of 
things to come when Congress, now 
that it has adjusted to the idea of 
taxing foreigners, begins to look at 
other types of gains derived from 
U.S. investments. 

Enactment of IRC §897 should not 
diminish the interest of foreign 
investors in U.S. real property. The 
tax aspect should just be a cost to be 
considered by the foreign investor in 
determining whether an investment 
is economically feasible. 

The reporting requirements will 
have the greatest immediate effect 
on entities—be they corporations, 
partnerships or other forms of 
separate ownership—and should be 
reviewed by everyone responsible 
for compliance requirements. 

The regulations to be promulgated 
by the Secretary will be far reaching 
in effect and the subject of a 
subsequent article. a 


'P.L. 499 Sec. 121 

2 Reg. §1.871.2(g) defines an NRA as “an 
individual whose residence is not within the 
U.S. and who is not a citizen of the U.S.” See 
W.E. Adams, 46 T.C. 352 (1966) as an example 
of the problems inherent in determining 
whether an alien is an NRA. 

3A foreign corporation is a corporation 
which is not created or organized under the 
laws of the United States or of any state. IRC 
$7701(a) (4). 

4 IRC §897(a) 

5 IRC §6039C 

IRC §6652(g) 

IRC $897(c)(1) 

* Nonoperating assets such as_ cash, 
securities, holdings in other entities or other 
forms of nonoperating assets are not 
considered in this determination. 

® Defined as 50 percent or more of the fair 
market value of all classes of stock of a 


corporation. 

10 TRC §897(h) 

IRC §897(d) 

12 Thus, rather than qualifying as dividend 
distributions subject to a withholding rate at 30 
percent or less (if reduced by treaty), the 
distribution would be treated as though the 
foreign shareholder had sold a USRPI, and 
taxed accordingly. 

13 TRC §897(d) 

14 IRC §897(e) 

'5 Dividends are taxed under IRC 
§871(a)(1)(A), as to NRAs and IRC $881 (a) (1), 
as to foreign corporations, at a flat rate of 30 
percent. This 30 percent rate may be reduced 
or eliminated by an applicable treaty and 
frequently is. See, e.g., U.S.-Canadian treaty 
(15%), U.S.-West Germany treaty (15%), U.S.- 
Romanian treaty (10%). Thus, a domestic 
corporation could distribute a USRPI to an 
NRA or foreign corporation shareholder 
which would be taxed at a 30 percent or less 
rate. The shareholder would then have a basis 
equal to the fair market value of the USRPI 
and could immediately sell it at no gain 
thereby avoiding the potentially higher tax 
rate that would be imposed if IRC §897 were 
applicable. IRC $§897(f) eliminates that 
possibility. 

IRC §897(g) 

TRC §897(c)(4)(B) 

18 IRC §6039C 

19 TRC §6039C(a)(1)(A) 

2° Note that in determining whether the 
investor has an interest with a fair market value 
in excess of $50,000 that there is an attribution 
rule which would combine interests held by 
partnerships, trusts or estates in which the 
investor has a beneficial interest, as well as 
interests held by family members. IRC 
§6039C (e) (1). 

21 IRC §6039C(c) 

22 IRC §6039C(e) 

IRC §6652(g) 

24 Act §1125(c) 

25 Act §1125(d) 


26 Generally speaking selling shares in a 
foreign corporation is not taxable in the U.S. 
unless the person (NRA or foreign 
corporation) is engaged in a trade or business 
in the United States and the gains from the 
disposition of those shares are considered as 
effectively connected with that trade or 
business or, in the case of an NRA, the NRA 
was present in the U.S. more than 183 days in 
the year of disposition. However, even the 
above could be avoided by selling the shares 
outside the U.S., as only U.S. source gains are 
taxable (minor exceptions). 

2" A foreign corporation is normally 
preferable to a domestic corporation for an 
NRA investor because of the U.S. estate tax 
consequences. The gross estate of a decedent 
NRA consists of that part of the gross estate 
which is, at the time of death, situated in the 
U.S. (IRC §2103; Reg. §20.2103-1) and 
includes shares of stock issued by a domestic 
corporation owned and held (or deemed so) 
by an NRA at death irrespective of the location 
of the certificates (IRC §2104(a); Reg. 
§20. 2104-1(a)(5)). However, stock in a foreign 
corporation is deemed to non-U.S. 
property even though the foreign corporation 
is engaged in business in the U.S. and in all 
respects operates like a domestic corporation. 
Reg. §20.2105-1(f). Thus, for obvious reasons, 
when dealing with an NRA, everything else 
being equal, it is preferable to have ownership 
in property held through a foreign corporation 
as opposed to direct ownership or ownership 
through a domestic corporation. 
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Lawyers’ Title Services, Inc., The 
Fund’s title information subsidiary, 
has opened its newest office in 
Pensacola. 


New title facility 
opens in Pensacola 


The computerized operation was 
built with capital contributed by many 
of the city’s leading real estate law 
firms. Numerous firms have also 
contributed a large amount of base 
title information and more than 
5,000 abstracts. 


Manager Sue Ellen Foreman said 
that the facility represents the 
culmination of a four-year effort by 
Fund Trustee Richard H. Merritt and a 
local committee composed of Sam A. 
Viviano, Chairman; Roland D. Davis, 
Jr.; John P. Kuder; Alan C. Sheppard; 
S. A. Roddenberry; Jeffrey T. Sauer; 
Charles C. Sherrill; John U. Thompson 
and Robert L. Stone. 


Computerization of the Escambia 
County records, the first north Florida 
records to be added to LTS’s large 
title information computer network, 
will make it possible for Pensacola 
attorneys to join over 200 law firms 
statewide in searching titles through 
terminals in their offices. Services 
available through LTS-Escambia 
County Branch include abstracts of 
title, closeout certificates and judgment 
lien searches. 


Land file computer records begin 
with January 2, 1981, and will be built 
on a go-forward basis, according to 
Manager Foreman. A 20-year name 
file is also stored in the computer. 
Title information prior to the computer 
period is available through Lawyers’ 
Title Services’ manual records. 


Lawyers’ Title Services exists to 
provide title information for attorneys 
and the public generally. Without a 
lawyer owned source of title 
information, real estate attorneys 
usually find it difficult to compete 
with nonattorney closing offices. 


W, *" Lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


Attorney Richard W. Lyons (left) of Miami was recently interviewed on WPLG— 
Channel 10’s “South Florida Journal.’’ Host Dwight Lauderdale discussed with 
Lyons and Realtors Keith White (middle) and Richard Zinn trends in Florida real 
estate, pitfalls to be avoided by the consumer in real estate transactions and the 
services real estate attorneys can perform for home buyers and sellers. Lyons’ 
appearance is part of a statewide television, radio and print information program 
facilitated by The Fund to inform the public about the value of attorneys’ services 


in real estate transactions. 


Fund staff serves American, Florida Bars in many areas 


For years, Florida’s bar-related title 
insurer has rendered significant service 
to the national, state and local bars by 
making available the resources of its 
staff attorneys to serve in various 
capacities. The 1980-81 Bar year 
continues this tradition. Fund President 
Paul B. Comstock is a member of the 
Public and Member Relations 
Committees of The Florida Bar and is 
on the Board of Directors of the 
Florida Lawyers Prepaid Legal Services 
Corporation. Harold A. Drees, Fund 
Senior Vice President and head of the 
Legal Department, is Co-chairman of 
The Florida Bar’s Client Security Fund 
Committee. Senior Vice President G. 
Robert Arnold is serving as a member 
of the Executive Council of the 
American Bar Association’s Section of 
Real Property, Probate and Trust Law. 


Chairman of the Significant Real 
Property Legislation Committee of the 
ABA’s Section is Charles J. Kovaleski, 


Vice President—Development. Walter 
R. Beales, III, Vice President, is Director 
of the Real Property Law Division of 
the Real Property, Probate and Trust 
Law Section of The Florida Bar. 


Serving on committees of The 
Florida Bar’s Real Property Section 
are: Vice President and Chief Title 
Attorney Robert H. Threadgill on the 
Marketable Record Title Act and 
Public Lands Committee, Jay Mueller 
on the Condominium and Cooperatives 
Committee and Louis B. Guttmann on 
the Land Trusts and Mortgage Law 
Committees. The Fund’s staff attorneys 
also serve on numerous committees 
of local Bar associations. 


The Fund was created by the 
organized Bar. Service to the Bar on 
the national, state and local levels is 
one way that The Fund represents the 
interest of Fund members throughout 
the state. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Hybrid representation: 
an analysis of a criminal 
defendant’s right to 
participate as co- 
counsel! at trial 


By J. Allison DeFoor II 
and Glenn H. Mitchell 


The trial last year of Theodore 
Robert Bundy presented an unusual 
courtroom scene to the people of 
Florida. The television media 
presented the image of the defendant 
as an active, and indeed dominant, 
participant in the presentation of his 
defense while simultaneously 
represented by _ several trained 
counsel. 

Historically, the defendant in a 
criminal trial has been faced with an 
either/or alternative. On the one 
hand the accused surrenders virtually 
all control of his case to his counsel, 
with the only method available of 
direct participation being to risk 
taking the stand on his own behalf.! 
Alternatively the defendant might 
present his defense pro se, despite 
the admonition that “one who is his 
own lawyer has a fool for a client.”? 

In State v. Bundy’ the defendant 
chose a course between the two 
extremes—a choice referred to by 
the courts and commentators as dual 
.or hybrid representation.‘ This is a 
situation in which a defendant in a 
criminal proceeding participates to 
varying degrees in the presentation 
of his case, while being simultane- 
ously represented by counsel. The 
status traces its roots to the common 
law,> and is now being utilized 
increasingly in criminal cases for a 
variety of reasons. 

The existence and scope of the 


criminal defendant’s right to “hybrid 
representation” will be developed in 
this article... Initially the article 
surveys federal and state law on dual 
representation. Next, Florida law, 
which is in flux, will be examined. 
Finally the practical benefits and 
detriments will be discussed. 


Federal law 


Applicable federal law concerning 
the right to counsel is found in the 
sixth amendment of the United 
States Constitution and in Title 28, 
$1654 of the U.S. Code. Over the 
years, beginning in 1932 with Powell 
v. Alabama,’ the United States 
Supreme Court has greatly expanded 
the scope of one’s right to criminal 
counsel to the point that “no accused 
can be convicted and imprisoned 
unless he has been accorded the right 
to the assistance of counsel.”” Indeed, 
the Court has stated that “the basic 
thesis” of its decisions “is that the help 
of a lawyer is essential to assure the 
defendant a fair trial.”® 

Conversely, the court recognized a 
virtually absolute right to self- 
representation in Faretta v. 
California.® This right was held 
subject only to its assertion being 
made knowingly and intelligently, 
with procedural compliance, and 
subject to termination in the event of 
disruption by the defendant. 


J. Allison DeFoor II serves as assistant state 
attorney for the 16th Judicial Circuit in Key 
West. He received the B.A. (1976) and the 
M.A. (1979) from the University of South 
Florida and the Juris Doctor degree from Stet- 
son University College of Law (1979). DeFoor 
formerly was an assistant public defender for 
the 16th Circuit. 
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Dicta in Faretta concerning the 
“independent” right to self-represen- 
tation and the “assistance” of counsel 
has lead to speculation that the rights 
to counsel and self-representation 
might be asserted simultaneously.'® 

Prior to Faretta it was unanimously 
held that any mixing of the tworoles, 
was a matter of judicial discretion, 
but that no right existed to a “hybrid 
defense.”!! Cases quickly followed 
Faretta which, despite the 
encouraging dicta, adhered to this 
holding.'? This proposition remains 
the law even while the actual use of 
hybrid representation in federal 
criminal trials is increasingly allowed 
for a variety of reasons.'° 


State laws 


Each of the 50 states also 
recognizes the right to counsel and of 
self-representation.'4 The states 
generally follow the federal model, 
recognizing no right to hybrid 
representation and “the great weight 
of judicial authority...to the effect 
that a defendant has no constitutional 
right to proceed to trial with counsel 
and to simultaneously actively 
conduct his own defense.”!5 

However Florida belongs to a 
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small minority of five states—all in 
the South—which possess explicit 
constitutional language allowing an 
accused the right to be heard by 
“himself or counsel, or both.’!® 

Among these states, judicial 
authority now recognizes a right to 
hybrid representation in two states,!” 
and a general tolerance towards the 
status in a third.'* Only Texas stands 
alone in undisguised opposition to 
the status. However, the leading 
Texas opinion on point—Landers v. 
State—is severely weakened by its 
citation to legal and _ historical 
research which is in error.'® The 
practical reasons cited in Landers 
against the use of the status focus on 
the potential for “chaos” in the 
judicial system, which the court felt 
would be generated by the status— 
and reflects a feeling common to 
many in the judiciary. 

Florida had occasion to construe 
its “or both” corstitutional provision 
with regard to hybrid representation 
in the case of Thompson v. State. 
That opinion held that the provision 
did not afford an absolute right to a 
mixed status, but rather that 
allowance of the status was a matter 
subject to the discretion of the trial 
judge. This holding was extended to 
the appellate level,?!_ and was 
supported by later case law.?2 

The Thompson holding was 
challenged in the recent case of Tait 
v. State® in which the Fourth District 
Court of Appeal found a right to 
hybrid representation status, subject 
to procedural limitations. The court 
focused upon “what appears to be 
two perfectly plain English words ‘or 
both’ ”*4 and the personal nature of 
the right to self-representation found 
in Faretta v. California. 

On appeal the Florida Supreme 
Court reversed Tait®® and embraced 


the previous line of cases, to hold that 
a defendant does not have an 
absolute right to act as co-counsel in 
his criminal prosecution, under either 
the federal or state constitutions. The 
court spoke of the right as a 
“qualified, not absolute, right,”2* and 
stated “when the accused is repre- 
sented by counsel, affording him the 
privilege of addressing the court or 
the jury in person is a matter for the 
sound discretion of the court.”27 

Perhaps the clearest criticism of 
the Florida Supreme Court’s ruling in 
Tait is the flaw which it shares with 
previous opinions on the point: a 
distortion of the “plain meaning rule” 
concerning the interpretation of 
constitutional amendments.?® 
Moreover, the Tait opinion notably 
lacks an interpretation of what the 
meaning of the words “or both” 
might be, or might have been to the 
framers of Article I, §16 of the 
Florida Constitution. The Florida 
Supreme Court chose not to engage 
in the type of historical analysis of the 
words which was attempted, though 
to an incorrect conclusion, by the 
Texas court in Landers v. State. The 
Florida court further eschewed any 
consideration of the constitutions of 
the four sister states with identical 
provision. Indeed, the court only 
provided one paragraph of analysis 
directed to the issue that was 
certified by the Fourth District 
Court. Further, the Florida Supreme 
Court did not offer any clues as to the 
guidelines or criteria for the exercise 
of such judicial discretion in allowing 
hybrid representation. The court, in 
effect, sanctioned a qualified right 
without stating or even alluding to 
what, if any, are its qualifications— 
the issue is therefore left open for 
future judicial interpretation. 

There are several directions in 
which evolution may occur. First, the 
trial judge’s discretion might be 
completely unfettered. A second 
alternative would be similar to the 
federal court approach in which the 
“discretion of the trial court” 
language is used but the status of co- 
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counsel is generally allowed upon 
request, as long as provisions are 
made to avoid duplication and 
unnecessary delay, and are subject to 
the inherent power of the trial court 
to ensure orderly progress of the 
proceedings.”® The third alternative 
would foresee the same holding, 
concealing an actual hostility toward 
any right of dual representation— 
which would appear to be the case in 
Texas under Landers. 


Practical considerations 


Whether hybrid representation is 
allowed as a matter of right or as a 
matter of judicial discretion, the 
accused and his counsel must decide 
whether it would be advantageous to 
utilize the approach. Such represen- 
tation can be used successfully in a 
variety of cases, after careful exam- 
ination of the personality and back- 
ground of the accused and of the 
complexities of the case. The 
following is a discussion of the 
various factors which might be 
considered regarding possible use of 
hybrid representation. 

e Defendant's Special Know- 
ledge of Case—One of the more 
useful potential applications of 
hybrid representation occurs when 
an accused may have special know- 
ledge of the case, and as a result may 
be capable, or even more capable 
than his attorney in presenting that 
issue at trial. The more obvious 
examples would be cases involving 
highly technical issues of the sciences 
or mechanics, or when the defense is 
founded upon an unusually complex 
or strained set of facts. 

There may also be legitimate 
tactical reasons for the defendant to 
attempt to utilize hybrid representa- 
tion status. The defendant in a given 
case may, for a variety of reasons, 
choose to exercise his fifth amend- 
ment rights and forego the numerous 
perils inherent in taking the stand. 
However, when such a strategy is 
followed it tends to dehumanize the 
defendant in the eyes of the jury. It 
prevents the jury from receiving 
perceptions of the defendant as a 
human being—perceptions which 
any defense counsel knows, and the 
courts recognize,*! might lead to 
conviction for a lesser offense or 
acquittal as a jury pardon. 

An accused's active participation 
in voir dire, interrogating witnesses 
or giving final argument can 
humanize a defendant in the eyes of 
the jury, even when he is properly 


forestalled from attempting to testify 
through the status. It has been 
suggested that this facet of the status 
is the source of much judicial reserva- 
tion about hybrid representation—it 
is “too fair” to let the defendant have 
his cake and eat it too. 

A defendant may choose to seek 
hybrid status not for tactical reasons, 
but because it best suits his desires for 
presentation of his case. A defendant 
who recognizes the perils inherent in 
self-representation, but who refuses 
to completely surrender control over 
the conduct of his own defense, may 
seek status as co-counsel. Such a 
conscious choice is best exemplified 
in People v. Davis,** the 1970 trial of 
activist Angela Davis for alleged 
involvement in an armed assault on 
the Marin County California Court 
House. The recent Florida case of 
State v. Bundy reflected a similar 
decision by an_ intelligent and 
articulate defendant. Further, there 
is a growing trend among defense 
attorneys to seek for the defendant a 
more active role in the legal process. 


In considering the efficacy of such 
a decision it should be noted that, 
though many other factors were 
involved, Davis’ acquittal stands in 
contrast to Bundy’s conviction. The 
lesson to bear in mind is that hybrid 
status is not something with the 
potential for use in all times and 
places. 

e Alternative to Pro Se Status— 
Another group of circumstances 
arises when the accused, for what- 
ever reasons, chooses to proceed pro 
se. It can be argued that the interests 
of the accused and of the criminal 
justice system would both be better 
served by a dual representation 
approach. 

Distrust of court-appointed 
counsel—normally an assistant 
public defender—by indigent 
defendants is a frequent source of 
assertion of the right to self-represen- 
tation. Such defendants often feel 
that the heavy caseloads and institu- 
tional pressures upon appointed 
counsel to cooperate within the 
criminal justice system result in an 
environment of plea bargaining in 
which their rights will be sacrificed. 
This and other reasons produce a 
small but noticeable number of pro 
se cases. 

Since the pro se defendant may not 
expect special treatment from the 
court—and is held to the normal rules 
of procedure and evidence—the 
advantages to the defendant of 


varying degrees of access to counsel 
for advice on such matters are 
evident. 

e Standby Counsel—When a 
defendant desires to represent 
himself, the court and the criminal 
justice system might also be better 
served by the dual representation 
alternative. Appointment of standby 
counsel, even over the objections of 
the defendant, was specifically 
approved in Faretta v. California as 
insurance against the defendant 
becoming disruptive or changing his 
mind about consulting with counsel. 

While the pro se defendant should 
be held to the same standards as 
trained counsel regarding adherence 
to the rules of evidence and 
procedure, it is apparent that, as a 
practical matter, courts tend to be 
more tolerant of the pro se 
defendant.*3 More importantly, 
when a defendant proceeds as his 
own counsel the court faces a 
dilemma should the defendant later 
become disruptive, or when a 
defendant who properly elected to 
represent himself in midtrial reports 
that he is in “over his head” and there- 
fore desires to be represented by 
counsel. 

These dilemmas could be 
alleviated by the appointment of 
standby counsel. Counsel would 
remain present, but silent, ready to 
step in and be heard, either when the 
defendant desired technical advice 
on matters of law and procedure or at 
the request of the court in the event 
of a disruption. The added flexibility 
of this approach would seem to 
account for its increasing use in the 
federal courts, and the practice has 
been recommended by the American 
Bar Association for use in all pro se 
cases.*4 


Limitations on hybrid 
representation 


Notwithstanding the fact that 
several state courts have held that an 
accused who is represented by 
counsel has the right to personally 
participate in his own defense, it is 
important to note that the exercise of 
this right is not without limitations. 
First, it would appear that an accused 
must make a timely request for 
hybrid representation, prior to the 
beginning of the trial.*5 This require- 
ment is analogous to similar require- 
ments for the exercise of the right to 
self-representation. 

Secondly, a defendant who 
disrupts the orderly procession of the 
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court proceedings may be precluded 
from participating in his defense. 
Clearly, the spectacle of frequent 
and disruptive interruptions by the 
defendant, duplicating or counter- 
manding legal counsel, cannot be 
tolerated. This limitation arises from 
the inherent power of the trial court 
to regulate and govern the dignity, 
order and decorum of the courtroom, 
and again is analogous to the 
restraints recognized upon the right 
of self-representation.** 

A more difficult problem arises 
when the defendant and his attorney 
disagree about matters of trial 
strategy. Although such a dispute 
may not cause the defendant to be 
disruptive, it could adversely affect 
the accused’s case. While it should be 
apparent that, as the “first among 
equals” in his co-counsel status the 
defendant’s choice of strategy should 
prevail,*” a potential problem arises 
regarding future claims of ineffec- 
tive assistance of counsel. Although 
such a claim would be barred in a pro 
se defense,* it is unclear what the 
parameters of such a claim would be 
in a dual representation situation. At 
least one court has considered the 
problem, holding that it would be 
best in such instances to put on the 
record the advice sought and given, 
in order to guard against such claims. 
The court noted that such a require- 
ment would not present a major 
obstacle.*® 

Lastly, it is important to note that a 
trial judge will not permit a 
defendant who participates in his 
trial any greater largesse than counsel 
would normally enjoy—so that a 
defendant who exercises his fifth 
amendment right not to take the 
stand at trial may not be allowed to 
testify under the guise of acting as co- 
counsel, thus circumventing the 
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prosecution’s right to cross-examina- 
tion when the accused does testify.*° 


Summary 


In this analysis of a criminal 
defendant’s right to hybrid represen- 
tation, it has been seen that the 
increasing acceptance of the status at 
the federal level has been based upon 
practical, not constitutional 
considerations. At the state level, 
there exists a great deal of resistance 
to the use of the status, based largely 
upon a fear of the consequences. 
However, a small cadre of states 
(including Florida) with specific 
supportive constitutional language 
are a laboratory for experimentation 
concerning the utility of the status 
within the criminal justice system. 

Because of the reasons asserted in 
this discussion, it can be argued that 
the use of the status holds benefits 
both to the system and the accused in 
varying circumstances. It then 
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remains for the states which are 
experimenting in the allowance of 
the status to formulate the procedure 
which will achieve the utility sought, 
while simultaneously avoiding the 
potential for disruption. It is here that 
Florida has before it a_ great 
opportunity as the shape and scheme 
of its qualified right to hybrid 
representation emerge. It is the 
authors’ hope that the judiciary will 
not forfeit to our sister states of 
Georgia, Mississippi and South 
Carolina the opportunity of taking 
the lead in this emerging area of the 
law. 


This Criminal Law Note was adapted from 
a law review article published February 1981 
in 10 STETson L. Rev. 191 (1981). 
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App. 1972). 

36 See Illinois v. Allen, 397 U.S. 337, at 343 
(1970); Jackson v. State, 149 Ga. App. 496, 254 
S.E.2d 739 (Ct. App. 1979). 

37 See Faretta v. California, 422 U.S. at 835 
(quoting Illinois v. Allen, 397 U.S. 337, 350-351 
(1970)): “The defendant, and not his lawyer or 
the state, will bear the consequences of a 
conviction.... And although he may conduct 
his own defense ultimately to his own 
detriment, his choice must be respected out of 
‘that respect for the individual which is the 
life-blood of the law.’ ” 

38 Td. at 834 n. 46. 

39 Wake v. Barker, 514 S.W.2d 692, 696 (Ky. 
1974): “We recognize that such kinds of 
limitations on an attorney’s function may 
create situations in which it will be necessary 
or desirable that a record be made to guard 
against future claims of ineffective assistance 
of counsel in regard to what advice was sought 
and what was given, but we do not believe that 
this would constitute an insurmountable 
obstacle.” 

49 Tait v. State, 362 So.2d 292, 294 (Fla. 4th 
D.C.A. 1978), rev'd 387 So.2d 338 (Fla. 1980). 
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REAL PROPERTY LAW 


The agreement for deed 
as a creative 

financing technique 

By David H. Simmons 


Our uncertain economy has in the 
recent past caused realtors, property 
owners and attorneys to seek novel 
means of financing the sale of real 
property. The desire of savings and 
loan associations to increase the 
interest rates upon any sale of 
encumbered property by the “due on 
sale clause” in mortgages is the prime 
example of one of the forces behind 
new methods of financing. 

A due on sale clause purports to 
reserve to the mortgagee the right or 
option to accelerate the balance due 
on an obligation (secured by the 
mortgage) in the event of a sale of the 
property encumbered by the 
mortgage. Some due on sale clauses 
are even broader, and purport to give 
the mortgagee the right to accelerate 
the debt upon any disposition or 
transfer of the property. 

Prior to 1930 these due on sale 
clauses were given little attention by 
lenders or borrowers. Then the 
increase in interest rates and inflation 
prompted lenders’ attempts to 
foreclose mortgages when the 
property was sold without the 
consent of the lender. Upon the sale, 
the lender asserted that it would not 
consent to the sale unless the buyer 
paid an increased interest rate. 
Borrowers recently have sought to 
reap the benefits of the increased 
interest rates themselves, by 
structuring their sale of the property 
by “wrap around financing.” In other 
words, the borrower (seller) sells his 
property and takes back a purchase 
money mortgage at a higher interest 


rate than the interest rate on his own 
mortgage. The seller remains liable 
on his own mortgage and collects the 
difference in interest rates. The 
problem, however, is that these sales 
oftentimes violate the due on sale 
clauses of the underlying mortgage. 
One method of “creative financing” 
used to get around due onsale clauses 
has been the agreement for deed. 


Agreement for deed vs. usual 
sale contract 


An agreement for deed is a con- 
tract between a seller and buyer for 
the sale of real property. It, however, 
is different from the usual contract 
for sale. The usual contract for sale 
provides for a closing within a 
relatively short period of time 
(normally 30-60 days) and at that 
time a deed is delivered to the buyer. 
Any financing provided by the seller 
is by a note and purchase money 
mortgage given by the buyer to the 
seller. A true agreement for deed is 
merely a substitute financing method 
for the concept of a conveyance by 
deed with a purchase money 
mortgage given back to the seller. 

In an agreement for deed 
transaction, the buyer contracts for 
purchase, and payment of the full 
purchase price is made over a period 
of time (often a note is used to 
evidence this obligation to pay), but 
a deed is not delivered until the full 
amount owed to the seller has been 
paid. Since legal title is not 
conveyed in an agreement for deed 
until the actual deed has been 
delivered, it has been used in some 
instances as a method of avoiding the 
due on sale clauses in some 
mortgages. 

In fact, there is a valid basis in 
Florida for use of agreements for 
deed in order to avoid due on sales 
clauses in mortgages. In Chopan v. 
Klinkman, 330 So.2d 154 (Fla. 4th 
DCA 1976) a mortgagee sought to 
foreclose his mortgage, alleging that 
the mortgagor’s use of an agreement 
for deed was a sale of the property, 
thus instituting the due on sale clause 
in the mortgage. 

The language relied upon to 
accelerate the debt was as follows: 
“In the event that this property is sold 
by the maker(s) herein the 


mortgagee(s) shall have the right to 
declare the unpaid balance, 
including interest due and payable at 
their option.” 

The court construed the word 
“sale” to mean an absolute 
conveyance of the property. 
Therefore, the court refused to 
foreclose because the terms of the 
due on sale clause were not satisfied. 
An agreement for deed was held not 
to be an absolute conveyance of the 
property, and thus not a “sale.” The 
court, as secondary reasoning, stated 
that while an accelerate clause is a 
valid contractual provision, in 
enforcing such a clause a court of 
equity should require the showing of 
a clear unequivocable right to 
forthwith call due the balance of the 
debt. 

Assuming then that an agreement 
for deed will provide a means of 
avoiding a due on sale clause, how 
should the agreement for deed be 
drafted? Aside from the general 
principles used in structuring wrap 
around financing, there are two 
important points to remember when 
using agreements for deed in any 


David H. Simmons is a partner in the 
Orlando law firm of Caudill, Mashburn & 
Simmons, P.A. He received the J.D. degree 
from Vanderbilt University in 1977. Simmons 
is a member of the executive council of the 
Real Property, Probate and Trust Law Section 
and co-chairs its Mortgage Law Committee. 
He has written in this and other legal journals 
and co-authored two chapters of The Florida 
Bar CLE manual on Usury Practice in Florida 
(1980). 

He writes this column on behalf of the Real 
Property, Probate and Trust Law Section, 
John Arthur Jones, chairman, and Jerry E. 
Aron, editor. 
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transaction: the remedies of 
foreclosure and of acceleration of the 
debt. 


Foreclosure 


The form agreement for deed that 
has widespread use in Florida is 
practically useless from a seller's 
point of view. It of course states that 
the seller will convey property by 
deed to the buyer once the buyer has 
paid the purchase price, usually in 
periodic installments. See, R. Harris, 
Florida Real Property Sales 
Transactions, Ch. 2, §3.14(1978). It 
further states that upon default by 
the buyer, the seller can cancel the 
agreement for deed, causing a 
forfeiture by the buyer. 

Under F.S. §697.01 the rule in 
Florida, however, is settled that any 
conveyance or instrument of writing 
conveying or selling real property for 
the purpose or with the intention of 
securing the payment of money: 
“shall be deemed and held a 
mortgage, and shall be subject to the 
same rules of foreclosure and to the 
same regulations, restraints and 
forms as are prescribed in relation to 
mortgages.” This statute basically 
says that if a conveyance or sale of 
real property looks like a mortgage, 
as a matter of public policy it will be 
deemed a mortgage and construed as 
mortgages are construed. 

Agreements for deed fall within 
the ambit of §697.01. The Florida 
courts have had several opportunities 
to review agreements for deed, and 
have held that they are: 


essentially a security instrument which takes 
the place of the more traditional purchase 
money. mortgage. Being in essence a 
mortgage, the enforcement of this form of 


contrakt is governed by the rules applicable to 
mortgage foreclosures. [Adkinson v. Nyberg, 
344 So.2d 614 (Fla. 2d DCA 1977); H& L Land 
Company v. Warner, 258 So.2d 298 (Fla. 2d 
DCA 1972). See also, Mid-State Investment 
Corp. v. O’Steen, 133 So.2d 455 (Fla. lst DCA 
1961).] 

In Adkinson v. Nyberg, the Second 
District Court of Appeal construed 
an agreement for deed that was 
almost identical to the form 
agreements for deed that are in 
common use in Florida. Consistent 
with §697.01 the court construed the 
agreement for deed as a mortgage 
and required foreclosure. Based on 
these cases, the only remedy 
available to vendors holding 
agreements for deed is foreclosure 
pursuant to Florida law. Cancellation 
of the agreement for deed is only a 
form drafter’s dream. 


Acceleration 


Florida law appears equally harsh 
on vendors regarding the right to 
accelerate the debt secured by an 
agreement for deed. In Adkinson v. 
Nyberg the Second District Court of 
Appeal held: 


The contract before us contains no provision 
for acceleration of the indebtedness upon 
default in payments due thereunder. Absent 
such a provision, failure of a vendee to comply 
with a covenant does not accelerate maturity 


_of the obligation due the vendor... . 


Since remedies to enforce payments due 
under an Agreement for Deed are treated 
differently than as agreed to in this contract, 
the Plaintiff argues that the forfeiture 
provisions should be interpreted to grant a 
right of acceleration of the unmatured balance 
due. This, says Plaintiff, would provide a 
satisfactory substitute remedy for the right of 
forfeiture and re-entry agreed upon by the 
parties. Admittedly, the Plaintiff had the right 
to declare the contract in default when 
payments were not made as agreed upon. 
However, we reject the Plaintiffs’ argument 
that this should be treated as equivalent to the 
right to declare unmatured principle 
payments due. [Adkinson v. Nyberg, 344 So0.2d 
at 615.] 
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v. Nyberg was confirmed in the 
recent case, Ernest v. Carter, 368 
So.2d 428 (Fla. 2d DCA 1979). In that 
action an agreement for deed did 
contain a clause calling for 
acceleration in the event of default in 
payments. The court cited Adkinson 
v. Nyberg and then further stated 
that it was necessary for plaintiffs to: 
“prove their argument, a default by 
the defendants, that Plaintiffs 
properly accelerated the debt to 
maturity, and the amount due.” [Id. 
at 429. (Emphasis added).] 

This case points to the necessity 
that an agreement for deed has an 
express acceleration clause before 
the court will permit acceleration of 
the debt upon foreclosure. 

This ruling regarding acceleration 
in an agreement for deed is not 
without precedent in Florida. In fact, 
the Second District Court of Appeal’s 
ruling in Adkinson v. Nyberg was 
based upon precedent, because of 
the ruling of the Supreme Court in 
Florida in Wordinger v. Wirt, 151 
So. 47 (Fla. 1933). In that case the 
Supreme Court stated that an 
agreement for deed without an 
acceleration clause could not be 
accelerated. The court stated: 

Whether the debt for which foreclosure is 
prayed be mortgage debt, or a debt due for the 
purchase price of lands covered by an 
executory contract between vendor and 
vendee that is subject to strict foreclosure, the 
underlying principles supporting a limited 
foreclosure for the accrued installments of the 
debt due, are the same in each case. 

... We hold, therefore, that in either class of 
cases, the complainant has a clear right to take 
a decree to sell the property involved for 
satisfaction of what is already due, subject to 
whatever balance may become due in the 
future on the obligation for which the 
foreclosure is had. 

Based upon these rulings, there is 
little cause for using an agreement for 
deed unless it contains an 
acceleration clause, and the other 
clauses typically inuring to a 
mortgagee. 


Rules of construction 


Standard rules of construction of 
mortgages (applicable to agreements 
for deed because of F.S. §697.01) 
indicate that agreements for deed 
cannot be accelerated without an 
express acceleration clause. In 100 
Eighth Avenue Corporation  v. 
Morgenstern, 150 N.Y.S. 2d 471 (N.Y. 
Sup.Ct. 1956) it was held that a 
mortgagor's default in the 
performance of any covenant or 
agreement contained in a mortgage 
did not operate to accelerate the 
maturity of the principal debt 


secured by a mortgage unless there 
was a specific stipulation to that 
effect. The court went on to say that 
an acceleration clause, in order to be 
enforceable so as to mature the entire 
debt for the purposes of foreclosure, 
must be clear and certain. 100 Eighth 
Avenue Corp. v. Morgenstern; 59 
C.J.S. Mortgages §495(3). This rule 
appears to be the Florida law 
regarding acceleration clauses. See, 
22 Fla.Jur. Mortgages §212 (1958). 
Another standard rule of 
construction may be applicable in 
agreement for deed foreclosure 
cases—the rule of contra 
proferentem. This rule requires that 
doubtful language in a contract be 
interpreted most strongly against the 
party who has selected that language. 
11 Fla.Jur. 2d Contracts §106 (1979). 
The construction of any such 
ambiguous language is a matter of 
law for the court. 11 Fla.Jur. 2d 
Contracts §102 (1979). Oftentimes, 
the agreement for deed is prepared 
by the vendor’s attorney, and in any 
foreclosure proceedings, it should be 
construed against the vendor. 
Those persons believing that the 
rule of the Nyberg case will not be 
followed in other Florida courts 
should look to the policy 
considerations behind that ruling. 
Parties to a contract are bound by the 
language of their contracts. Liberty 
in contracting, however, is subject to 
the limitation that the agreement 
must not be against public policy 
because such contracts are void and 
unenforceable. 11 Fla.Jur. 2d 
Contracts §87 (1979). Because of F.S. 
§697.01 the forfeiture provisions in 
agreements for deeds are against 
public policy of the State of Florida. 
Once held to be void, a forfeiture 
clause in an agreement for deed 
cannot be rewritten. In fact it is a 


well-settled rule in Florida that the 
courts are without power to make 
contracts for the parties, or to 
rewrite, alter or change them when 
made. Haenel v. United States Fid.& 
Guar. Co., 88 So.2d 888 (Fla. 1956). 
In most cases if a forfeiture provision 
is stricken as void and unenforceable 
it cannot be rewritten or altered. 


The rule of striking an invalid 
clause from a contract, and not 
rewriting it, has some logic to it. The 
argument goes as follows: if the court 
were permitted to rewrite an 
agreement so as to obtain a 
“reasonable” result, there would be 
no deterrent to preparation of 
contracts that violate public policy. 
An overbearing creditor need only 
write in as many penalties, 
forfeitures and unconscionable 
provisions as he can. He will feel safe 
in the conclusion that the court will 
only rewrite the invalid clauses to 
obtain a reasonable result. No matter 
how unconscionable or unreasonable 
the contract is, the party acting 
unreasonably is safe. For this reason 
courts have held that contracts 
against public policy or in violation 
of a statute are illegal and void, and 
will not be enforced. See 11 Fla.Jur. 
2d Contracts §§83 and 87 (1979). 


Conclusion 


The conclusion to be reached is 
that caution should be used in 
transactions involving agreements 
for deed. They may or may not 
provide an adequate means of 
avoiding a due on sale clause, 
depending upon the language of the 
particular due on clause. 
Agreements for deed definitely do 
not serve the purposes or interests of a 
vendor unless special attention is 
given to enforceability of them. o 
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Employee contributions 
to corporate deferred 
compensation plans 


By David W. Elkin 


Qualified plans which require or 
permit employee contributions pro- 
vide an effective means of reducing 
employee participation in the plan 
and encouraging employee savings 
with the resulting tax deferral on in- 
come earned from the contributions. 
Employee contributions may take 
several forms, including mandatory 
employee contributions which are 
required as a condition of 
participation in the plan and 
voluntary employee contributions 
which may or may not be matched to 
some extent by employer 
contributions. 

This column will discuss the 
limitations on employee contribu- 


of a recent revenue ruling which has 
altered established guidelines on 
these limitations, the effect of a pro- 
vision permitting an employee's 
withdrawal of his contributions and 
the income attributable thereto, and 
some recent developments which 
may lead to the allowance of a 
deduction to the employee for his 
contributions to a plan. 


Limitations on amount of 
employee contributions 


There are limitations on the 
amount which an employee may be 
‘allowed to contribute to the em- 
ployer’s plan. These limitations, 
which differ as to mandatory and 
voluntary employee contributions, 
are imposed for the dual purpose of 
prohibiting discrimination against 


tions to qualified plans and the effect | 


lower paid employees and limiting 
the amount of tax deferred income 
which an employee may accumulate. 

In a recent revenue ruling, the 
Internal Revenue Service altered its 
position with regard to the limitation 
on the amount of mandatory em- 
ployee contributions which may be 
permitted under the plan. 

Section 401(a)(4) of the Internal 
Revenue Code! requires that a 
qualified plan provide either benefits 
or contributions which do not 
discriminate in favor of employees 
who are officers, shareholders, or 
highly compensated. If a 


contributory plan is offered to all 


employees, but the contribution 


required as a condition of. 


participation is so burdensome as to 
make the plan acceptable to only 
highly paid employees, the 
classification will be considered 
discriminatory in favor of such 
highly paid employees.? Further- 
more, to qualify under §401 the plan 
must meet certain coverage 
requirements under $410.3 

Section 410(b)(1)(A) provides as 
one test for coverage that the plan 
benefit either 70 percent or more of 
all employees, or 80 percent or more 
of all the employees who are eligible 
to benefit under the plan if 70 percent 
of all or more of all employees are 
eligible to benefit under the plan 
(excluding each case, employees 
who have not satisfied the minimum 
age and service requirements, if any, 
prescribed as a condition of 
participation). If the plan does meet 
the “70 percent or 70 percent/80 
percent test,” a finding of 
discrimination would preclude the 
plan from meeting the subjective test 
of §410(b)(1)(B) which requires that 
the plan benefit employees which 
qualify under a classification set up 
by the employer and found not to be 
discriminatory in favor of employees 
who are officers, shareholders, or 
highly compensated. 

For more than 27 years 
practitioners have relied upon a 
position of the Service that plans 
requiring employee contributions of 
six percent or less did not impose a 
burdensome requirement on lower 
paid employees.‘ The Service has 
recently restated its position. In 


Revenue Ruling 80-3075 the Service 
asserted that even if required . 
employee contributions did not 
exceed six percent, discrimination in . 
favor of the highly compensated may 
result if the plan operates to deny 
participation to lower paid em- 
ployees or to deprive lower paid 
employees of benefits at least as high 
in proportion to compensation as are 
provided for higher paid employees, 
after taking into account differentials 
permitted under requirements for 
integration with Social Security 
benefits.® 

The Service is reasserting the 
position which it established in 
Revenue Ruling 80-307 by filing an 
appeal in the case of Federal Land 
Bank Association of Asheville, North 
Carolina.’ In this case the employer 
adopted a money purchase plan 
which required as a condition of 
participation that the employee 
agree to contribute an amount equal 
to six percent of his or her basic’ 
compensation. This was accom- 
plished through the use of a six per- 
cent salary reduction agreement. The 
salary reduction agreement was 
irrevocable for the duration of the 
plan year to which it applied and was 
required to be renewed each year if 
the employee desired to participate 
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Schroeder & Carson in Miami. He received the 
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tion) from the University of Miami School of 
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and Knowlton H. Shelnut, Jr., editor. 
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during that year. The plan provided 
that the employer would contribute 
annually an amount equal to nine 
percent of the basic compensation of 
each employee that agreed to the 
salary reduction. The Tax Court 
held that the six percent mandatory 
employee contribution was not fixed 
at so high a level as to discourage 
participation by lower paid em- 
ployees.® 

The limitation on the amount of 
voluntary employee contributions to 
qualified plans is 10 percent of 
compensation provided that em- 
ployer contributions are not geared 
to employee contributions.!° This 
ceiling applies to the aggregate 
compensation of the employee for all 
years of service since he became a 
participant in the plan," and to the 
aggregate of the employee’s 
voluntary contributions to all plans of 
the employer.!? The 10 percent limit 
applies notwithstanding the fact that 
no employer contributions are made 
to the plan,!* and regardless of the 
amount of mandatory employee 
contributions to the plan.'4 

The position of the Service on 
voluntary employee contributions 
was enunciated in Revenue Ruling 
80-350!5 as follows: 


The tax advantages provided under a 
qualified employee plan were not intended by 
Congress to be extended to unlimited con- 
tributions by employees made primarily to 
escape tax on the increments thereon. How- 
ever, where the purpose of a voluntary con- 
tribution feature is to encourage savings by 
participants, such feature is acceptable pro- 
vided that the contributions are kept within 
reasonable bounds. In this respect, employee 
contributions are deemed to be reasonable if 
they do not exceed ten percent of the em- 
ployees aggregate compensation for all years 
since becoming a participant. 

Unlike the rule where employer 
contributions are not geared to vol- 
untary employee contributions, there 
is no safe haven as to the amount of 
employee contributions which may 
be permitted under a plan which 
provides that employee contribu- 
tions will be matched in full or in part 
by employer contributions. Prior to 
the position assumed by the Service 
in Revenue Ruling 80-307,'* prac- 
titioners had operated under the 
assumption that voluntary contribu- 
tions which were matched by 
employer contributions would result 


in discrimination only if the highest 
rate of employee contributions 
permitted was in excess of six per- 
cent of compensation.!7 
In Revenue Ruling 80-307 the 
Service restated its prior position, 
and held that if the plan provides for 
optional rates of contributions by 
employees, and employer contribu- 
tions or benefits are geared to 
employee contributions in such a 
way that a higher rate of employee 
contributions will result in larger 
benefits from employer contribu- 
tions, the employee contributions 
may result in discrimination within 
the meaning of §401(a)(4) of the 
Code. The Service maintained this 
was so even if the highest rate of 
employee contributions permitted 
was six percent or less because 
employer-derived benefits favor 
those who are highly compensated. 
The author has learned that it was 
the intention of the Service in Rev- 
enue Ruling 80-307 to adopt the 
definition of “mandatory contribu- 
tions” provided under §411(c)(2)(C). 
Under this definition the term “man- 
datory contributions” includes 
amounts contributed to the plan by 
the employee which are required: (1) 
as a condition of employment; (2) as 
a condition of participation in the 
plan; or (3) as a condition of obtain- 
ing benefits under the plan attrib- 
utable to employer contributions. 
Should the Service apply the 
above definition, employee 
contributions which are matched in 
whole or in part by employer 
contributions will be considered 
“mandatory contributions,” and only 
those employee contributions to 
which employer contributions are 
not geared will be considered 
“voluntary contributions” and thus 
subject to the 10 percent limitation. 
Apparently the Service will now 
analyze the operation of every plan 
which either requires employee 
contributions as a condition of 
participation or provides the 
employee contributions will be 
matched in whole or in part by 
employer contributions to determine 
whether: (1) the rank and file 


employees are participating to the 
same extent as the prohibited group; 
and (2) the prohibited group is 


receiving proportionately higher 
benefits from employer contribu- 
tions than the rank and file. 

As a result, the employer must 
determine in advance whether em- 
ployee-participants who are not in 
the prohibited group will contribute 
the same amount as those in the pro- 
hibited group. If the employer does 
not believe that this will be the case it 
is well advised to defer providing for 
matching employer contributions 
until the courts or the Service estab- 
lish dependable parameters in this 
area. To do otherwise is to risk quali- 
fied status with the resulting loss of 
the §404 deduction for employer 
contributions made to the plan, and 
cause taxation of the income earned 
by the trust in the year earned as 
opposed to the year in which 
distributed or made available as 
provided for in $402. 

If the employer contributions or 
benefits equal the maximum per- 
mitted under §415, the maximum 
amount of employee contributions 
allowed will be effectively reduced. 
For 1981 the maximum amount of 
benefits which may be provided for 
an employee may not exceed the 
lesser of $124,500, or 100 percent of 
the employee’s average compensa- 
tion for the consecutive three-year 
period of participation in which he 
received his highest compensation.'® 
The maximum amount of annual 
additions '* to a defined contribution 
plan may not exceed the lesser of 
$41,500 or 25 percent of the partici- 
pant’s compensation.2® Where an 
employer maintains both a defined 
benefit plan and a defined contribu- 
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tion plan, the sum of the defined 
benefit plan fraction and the defined 
contribution plan fraction for any 
plan year may not exceed 1.4.2! 

Mandatory and voluntary em- 
ployee contributions to a defined 
benefit plan are treated as separate 
defined contribution plans for 
purposes of applying the §415 limita- 
tions.22 Thus, if the employer main- 
tains only a defined benefit plan 
and contributes the maximum 
amount permitted under §415, the 
sum of all employee contributions 
may not exceed 40 percent of the 
maximum amount of annual 
additions permitted under §415(c) 
for contributions to defined 
contribution plans. 

In a defined contribution plan, the 
term “annual addition” includes the 
lesser of: (1) employee contributions 
in excess of six percent of the em- 
ployee’s compensation; or (2) one- 
half of employee contributions.” 
Thus, employee contributions in 
excess of six percent of compensa- 
tion decrease the amount of the 
annual addition which may be pro- 
vided for by employer contributions 
and forfeitures. 


Withdrawal of 
employee contributions 


An employee in a defined benefit 
plan may not withdraw any amount 
attributable to employer contribu- 
tions prior to termination or 
retirement.24* The definition of a 
pension plan is a plan established to 
provide for payment of definitely 
determinable benefits over a period 
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of years (usually for life) after retire- 
ment.®5 Any distribution of employer 
contributions prior to retirement or 
termination of participation would 
be inconsistent with this definition. 
The prohibition against with- 
drawals does not apply to an 
employee’s own contributions to 
the plan. The Service has held that a 
pension plan will not fail to qualify 
merely because it permits employees 
to withdraw their voluntary contri- 
butions together with the earnings 
thereon prior to termination.” 


Unlike a pension plan, a profit 
sharing plan is not bound by a re- 
quirement that it provide primarily 
for benefits upon retirement. Section 
1.401-1(b)(1) (ii) of the Treasury Reg- 
ulations provides that a profit sharing 
plan must provide for the distribu- 
tion of funds accumulated under the 
plan after a fixed number of years, 
the attainment of a stated age, or 
upon the prior occurrence of some 
event such as layoff, illness, disabil- 
ity, retirement, death or severance of 
employment. To qualify as a profit 
sharing plan the plan must provide 
that in the absence of the occurrence 
of one of the alternative prerequisites 
to distribution, there is a deferment 
on the distribution of employer 
derived benefits for at least a two- 
year period.?’ 


The two-year prohibition on distri- 
butions does not apply to an em- 
ployee’s contributions to the plan or 
to the earnings attributable thereto. 
However, the Service has held that a 
provision in an employer’s profit 
sharing plan which permits partici- 
pants to withdraw at any time their 
required and optional contributions 
to which employer contributions are 
geared, could reasonable be ex- 
pected to result in the manipulation 
of the formula allocating employer 
contributions, and the plan will not 
qualify under §401(a) of the Code. 

While withdrawal of an employ- 
ee’s contributions may be provided 
for in the plan, such a provision may 
result in the employee being held in 
constructive receipt of the amounts 
subject to withdrawal. Under §402(a) 
(1) amounts are taxable when dis- 
tributed or “made available.” An 
amount under a qualified plan is 
made available to an employee on 
the earliest date upon which he could 
have received a distribution from the 
trust.?9 

In Revenue Ruling 55-423 the 
Service stated that an employee’s 


interest in a trust is not distributed or 
made available to him within §402(a) 
if there are substantial conditions or 
restrictions on his right to withdrawal. 

Where substantial penalties are 
imposed on an employee who 
withdraws any portion of his con- 
tributions or the earnings attributable 
thereto, the amounts subject to with- 
drawal are not made available to the 
employee and thus are not taxable 
under §402.3! The penalty may take 
the form of a discontinuance of par- 
ticipation in the plan or the loss of a 
percentage of the employee's ac- 
crued benefits under the plan. 
Generally, a penalty of six months’ 
suspension of participation in the 
plan or a loss of six percent of the 
employee’s otherwise distributable 
interest in the plan will be sufficient 
to prevent the amounts from being 
“made available” to the employee 
and taxable under §402.32 

An employee may also avoid 
taxation on amounts subject to with- 
drawal by filing a “prior irrevocable 
election.”*> The election must be 
filed prior to the time the amounts 
would otherwise be distributable 
and must irrevocably defer receipt of 
the amounts until some future date. 

In addition to cases where penalty 
provisions or a prior irrevocable 
election prevent the amounts from 
being held taxable to the employee, 
if certain conditions (such as prior 
approval of an administrative com- 
mittee in case of proven financial 
necessity) are required in order for a 
withdrawal to be made, a substantial 
condition exists so as to prevent the 
amounts from being held made 
available to the participant.* 


Permissible forfeiture under §411 


A participant is always 100 percent 
vested in his own contributions and 
the earnings attributable thereto. 

While the employee’s rights to his 
own contributions are nonforfeit- 
able, in certain instances where the 
employee does not have a nonforfeit- 
able right to at least 50 percent of his 
accrued benefit derived from em- 
ployer contributions, the plan may 
provide that withdrawal of any 
amount attributable to the employ- 
ee’s mandatory contributions will 
result in forfeiture of the accrued 
benefit derived from employer 
contributions.** 

Section 411(a) (3) (D) (ii) of the 
Code provides that forfeiture will 
be permitted only if the plan per- 


mits the employee to be restored 
his forfeited accrued benefits, if (in 
the case of a defined benefit plan) he 
repays the full amount withdrawn 
plus interest. In the case of a defined 
contribution plan, the plan provision 
may require that such repayment be 
made before the employee incurs a 
one-year break in service commenc- 
ing after the withdrawal. 


Deductibility of 
employee contributions 


There is presently no deduction 
from gross income allowed for em- 
ployee contributions to employer- 
sponsored plans, whether voluntary 
or mandatory. Only if an employee 
opts out of the employer-sponsored 
plan and establishes an IRA will he be 
allowed a deduction for his contribu- 
tions to a retirement plan. 

In recent months several members 
of Congress have presented 
legislation which would provide fora 
deduction from gross income or a tax 
credit for employee contributions to 
employer-sponsored plans.*7 The 
bills differ as to the amount of the 
deduction or credit allowed, filing 
requirements, and treatment of 
married and self-employed 
individuals, but all recognize a need 
for providing a tax benefit for 
employee contributions. 


There would be substantial bene- 
fits forthcoming from permitting a 
deduction for employee contribu- 
tions to employer-sponsored plans. 

One of the stated purposes of 
permitting employee contributions is 
to encourage employee savings. 
Providing for a deduction for such 
contributions would foster this pur- 
pose and allow individuals with a 
smaller amount of disposable income 
to make contributions. 

Tax reform providing for deduct- 
ible employee contributions offers a 
noninflationary alternative to the 
broad-based tax cuts currently es- 
poused by the Reagan Administra- 
tion..® The funds contributed by 
qualified trusts could be invested in 
areas which would promote the 
economic recovery of the country. 
This is apparently the objective of 
the Reagan tax cut proposals, and the 
probable inflationary effect of a 
broad-based tax cut would not be 
present were this tax deduction or 
credit used in place of part of the 
espoused tax cut. 

Another significant benefit of such 
a deduction or credit is the pressure it 


would alleviate from the ailing Social 
Security system.*® Given the present 
status of the federally regulated sys- 
tem, there has been a considerable 
amount of displeasure voiced by 
taxpayers who pay Social Security 
taxes but doubt that the system will 
remain vital until the time when they 
may reap the benefits of their contri- 
butions. Providing a tax deduction 
for employee contributions would 
offer an avenue for revamping the 
Social Security system and ensur- 
ing the future benefits for employees 
who contribute to qualified plans. 
Although such a revision would 
primarily encourage the savings of 
the moderate- to high-income em- 
ployees—those with greater dis- 
posable incomes—the Social Secu- 
rity system would then be able to 
concentrate its efforts on assisting 
those citizens who are in the greatest 
need of its benefits. 

Finally, allowing such a deduction 
would encourage new plan forma- 
tion and place contributions made by 
covered employees in parity with 
those made by noncovered employ- 
ees to IRAs.*! 

The only significant disadvantage 
which could result from such tax 
reform would be smaller contribu- 
tions to plans made by certain em- 
ployers, to the disadvantage of the 
lower income groups.‘? Much of this 
concern would be eliminated should 
the formation of pension plans by 
employers become mandatory as 
recommended February 26, 1981, by 
the President’s Commission on Pen- 
sion Policy. Under the Commission’s 
recommendation, legislation would 
require that all businesses set aside 
three percent of their payroll for in- 
vestment in pensions. 


Conclusion 


The tax deferral on the earnings 
attributable to contributions to a tax 
exempt trust and the ability to reduce 
employee participation offer strong 
incentives to provide for employee 
contributions to qualified plans. 

The effect of employee contribu- 
tions on the amount which an em- 
ployer may contribute to the plan 
and the uncertainty in the areas of 
mandatory employee contributions 
and other employee contributions to 
which employer contributions are 
geared dictate caution in incorpo- 
rating such provisions in the plan. 

The potential cash requirements of 
employees may be satisfied by 
permitting the employees to with- 
draw their contributions to the plan. 
Any plan permitting such with- 
drawals must be carefully drafted to 
ensure qualification and prevent the 
employee from being taxed on the 
earning of the trust in the year earned 
by virtue of such provision. 

There has been considerable sup- 
port in favor of the pending legisla- 
tion which would provide a tax 
deduction for employee contribu- 
tions to qualified retirement plans. 
Should such legislation be passed, 
plans permitting employee contribu- 
tions will become increasingly at- 
tractive. 


! All references are to the Internal Revenue 
Code of 1954, as amended, unless otherwise 
indicated. 

2 Treas. Reg. §1.403.3(d). 

3 T.R.C. §401(a)(3). 

4 See Rev. Rul. 33, 1953-1 C.B. 267, 275; Rev. 
Rul. 69-421, 1969-2 C.B. 59, 71; Rev. Rul. 72-58, 
1972-1 C.B. 111. 

5 1980-46 I.R.B. 6. 

6 See Rev. Rul. 71-446, 1971-2 C.B. 167 for 
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guidelines on integrating a plan with Social 
Security. 

774 T.C. 82 (1980). 

8 Id. at 83. 

Id. at 87. 

10 Rev. Rul. 59-185, 1959-1 C.B. 86; Rev. Rul. 
69-217, 1969-1 C.B. 115. 

1 Rev. Rul. 80-350, 1980-51 I.R.B. 7. 

12 Rev. Rul. 69-627, 1969-2 C.B. 92; see also 
Rev. Rul. 72-349, 1972-2 C.B. 219. 

13 Treas. Reg. §1.401-1(b)(i)(ii) provides 
that a pension plan within the meaning of 
§401(a) is a plan established and maintained 
by an employer primarily to provide system- 
atically for the payment of definitely deter- 
minable benefits to his employees over a 
period of years, usually for life, after retire- 
ment. A profit sharing plan is a plan 
established and maintained by an employer to 
provide for the participation in his profits by 
his employees or their beneficiaries. 

In light of the above regulations, the Service 
held in Rev. Rul. 80-306, 1980-46 I.R.B.6, thata 
defined contribution plan will not fail to 
qualify under §401(a) merely because the only 
contributions made are those of the employ- 
ees, provided that the plan is established and 
maintained by the employer. 

In the case of a profit sharing plan, this rule 
would not apply since a profit sharing plan isa 
plan established and maintained by an 
employee to provide for the participation of 
employees by his profits. A mere employee 
savings plan will not qualify. See Rev. Rul. 68- 
651, 1968-2 C.B. 167. 

4 See Rev. Rul. 70-658, 1970-2 C.B. 86. 

'S 1980-51, I.R.B. 7, superseding Rev. Rul. 
59-185, 1959-1 C.B. 86, and Rev. Rul. 69-217, 
1969-1 C.B. 115. 

16 Supra, footnote 5. 

17 See Rev. Rul. 72-58, 1972-1 C.B. 111. 

18 See §415(b) as modified by Announcement 
81-31, 1981-81 I.R.B. 87. 

19 T.R.C. $415(c)(2) defines “annual addi- 
tion” as for any year as the sum of: 

(A) Employer contributions, 

(B) The lesser of—(i) The amount of 
employee contributions in excess of 6 percent 
of his compensation, or (ii) One-half of the em- 
ployee contributions, and 

(C) Forfeitures. 
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20 See I.R.C. §415(c) as modified by An- 
nouncement 81-31, 1981-8 I.R.B. 87. 

21 .R.C. §415(e)(1). The defined benefit 
plan fraction is the ratio which the benefits 
provided for the participant under the defined 
benefit plan bears to the maximum amount of 
benefits which may be provided for the parti- 
cipant under the plan. 

The defined contribution plan fraction is the 
ratio which the annual additions to the 
participant’s account bears to the maximum 
annual additions to the participant’s account. 
See I.R.C. §415(e) (2) and (3). 

#2 Rev. Rul 75-481, §302(3), 1975-2 C.B. 188; 
Rev. Rul. 78-57, 1978-1 C.B. 128. 

*3 Supra, footnote 19. 

*4 Rev. Rul. 56-693, 1956-2 C.B. 282. 

85 Treas. Reg. §1.401-1(b) (1) (i). 

86 Rev. Rul. 69-277, 1969-1 C.B. 116. 

27 Rev. Rul. 71-295, 1971-2 C.B. 184. 

8 Rev. Rul. 74-55, 1974-1 C.B. 89. 

*® Rev. Rul. 54-265, 1954-2 C.B. 239. In this 
ruling, an employee could have elected to 
receive a lump sum distribution under a profit 
sharing plan after 15 years of participation in 
the plan or anytime thereafter by means of a 
written request to the trustee. The Service held 
that the amounts were made available to him 
after 15 years, stating that the requirement of a 
written request lack real substance. 

30 1955-1 C.B. 41. 

3! Td. 

32 See Rev. Rul. 58-230, 1958-1 C.B. 204; (six- 
month suspension of participation is substan- 
tial); Rev. Rul. 72-367 1972-2 C.B. 219 (six per- 
cent penalty substantial). See also PLR 
8027089 (six-month suspension is a substantial 
restriction on withdrawals). 

33 Rev. Rul. 55-423, 1955-1 C.B. 41. 

3 Rev. Rul. 55-424, 1955-1 C.B. 41. 

35 T.R.C. §411(a)(1). 

T.R.C. §411(a)(3)(D). No forfeiture of 
employer derived accrued benefits is per- 
mitted where the employee is at least 50 per- 
cent vested. 

37 See H.R. 8283, presented October 2, 1980, 
by William R. Cotter (D-Conn.); H.R. 8302, 
presented October 2, 1980, by James J. Pickle 
(D-Tex.); H.R. 5480, presented November 14, 
1980, by Guy A. Vander Jagt (R-Mich.); H.R. 
191, presented January 5, 1981, by Thomas 
J. Downey (D-N.Y.); S.12, presented January 
5, 1981, by Robert J. Dole (R-Kans.); H.R. 
1250/S.243 presented January 23, 1981, by 
W. Henson Moore, III (R-La.) and John H. 
Chafee (R-R.I.); H. R. 1316 presented January 
27, 1981, by Sam M. Gibbons (D-Fla.); S. 394, 
presented February 5, 1981 by Russell B. Long 
(D-La.); S. 486, presented February 17, 1981 
by Lloyd M. Bentsen (D-Tex.). 


38 PRESIDENT’S COMMISSION ON PENSION 
Poticy, Tax Poticy HEarinc, September 12, 
1981. 

39 Td. 

40 Id. 

41 Td. 

42 Td. 
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Fifty years ago today! 


When J.C. Cooper, Jr., gave up his 
duties as editor of the Florida State 
Bar Association Law Journal with the 
publication of the May 1931 issue, he 
commented: “At its inception four 
years ago few lawyers felt that the 
Journal would continue as long as it 
has. That it has continued and 
prospered is due to the splendid 
support which has been given to it by 
the members of the State Bar As- 
sociation.” 

The Journal evidently has con- 
tinued to be supported by the Bar 
membership, for here it is, after 54 
years’ of publication, reviewing that 
1931 issue. 

In “An Analytical Study of the 
Case of Georgia Ann Roberts et al. v. 
Mosely,” a decision of the Supreme 
Court of Florida, Charles P. Cooper, 
Jacksonville, states that The Florida 
Bar probably had not realized the 
“far-reaching” effects of that case on 
the construction of wills and doc- 
trines of estates in Florida. “These 
principles,” said Cooper, “are or may 
be very drastically affected or 
changed by that decision.” 

Cooper continued, “There is no 
branch of the law which involves 
greater difficulties than that govern- 
ing wills and estates, rights, trusts, 
powers, etc., thereunder; and the 
practicing attorney both in con- 
struing and in drawing wills is fre- 
quently confronted with many deli- 
cate and intricate problems and very 
often must assume great responsi- 
bility.” 

Other articles in the May 1931 issue 
were “Homestead Law in Florida as 
a Restraint on Alienation” by Lewis 
H. Tribble, dean of Stetson Uni- 
versity Law College, and “Change in 
Estate Tax on Trusts” by W.V. 
Barney of the Jacksonville Bar. 

The last page of the Law Journal 
listed “Remnants of Law Library of 
P.A. Vans Agnew.” Some of the 
books priced for sale at one third off 
appraised price, payable in cash, 
were American and English Encyclo- 
pedia of Law, 5 vols., $15; Blackwell 
on Tax Title—5th ed., 2 vols., $6; 
Carson's Florida Common Law 
Pleadings, $15; Encyclopedia of 

Pleading and Practice, Vols. 1-23, 
$25; Florida Cumulative Statutes, $5; 
Hubbell’s Legal Directory, $1; The 
Law of Corporations, $.25. 
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ers’ Compensation Law. 
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CURRENT LEGAL LITERATURE 


Florida State University 


Law Review 

Volume 9, issue 1 of The Florida 
State University Law Review was 
published in April 1981. The Review 
publishes four issues each year and is 
available on a subscription basis to 
nonalumni for $15 per year. To 
obtain complete subscription 
information, write Business Editor, 
FSU Law Review, 205 College of 
Law, Tallahassee, Florida 32306, or 
call (904) 644-2045. 


Articles 


“Statutory Cross References - The 
‘Loose Canon’ of Statutory 
Construction in Florida” by Ernest E. 
Means. 

This article explores the inherent 
problems of statutory cross refer- 
encing including the lack of aware- 
ness of most practitioners and the 
aberrational development of case 
law in Florida. It concludes by 
proposing a statutory solution that 
would eliminate the problems that 
have resulted from the use of 
statutory cross referencing in 
Florida. 

“Estoppel and the Public Purse: A 
New Check on Government Taxing 
and Spending Powers in Florida 
Law” by David K. Miller. 

In this article, the author reviews 
the uncertain and inconsistent 
application of the estoppel doctrine 
in Florida and examines its effect 
upon the integrity of the sovereign 
powers of the legislature. 
Particularly emphasized is _ the 
limitation upon government taxing 
and spending powers that may result 
from the frequent application of 
estoppel to redress private injury 
caused by inequitable government 
conduct. The author proposes that 
the remedy of estoppel be applied 
sparingly so as not to undermine the 
separation of powers, impair public 
taxing or spending policies, or create 
fiscal uncertainty. Mr. Miller also 
makes suggestions to the judiciary 
regarding a more consistent 
application of the estoppel doctrine. 

“Federal Regulation of Foreign 
Currency Trading for Future 
Delivery on Interbank and Futures 
Markets” by Stewart L. Brown and 
Dekle Day. 


This article examines the free- 
market mechanisms of trading in 
foreign currency for future delivery 
and evaluates the governmental 
regulations that such trading is 
subject to. These include Internal 
Revenue Service, Commodity 
Futures Trading Commission, and 
the Federal Reserve Board and 
Comptroller of the Currency 
Regulation. 


Comments 


“The Effect of Legalized Abortion 
on Wrongful Life Actions” by S. 
Stockwell Stoutamire. 

This comment deals with the 
development of wrongful life actions 
and the effect that the legalization of 
abortion has had on that 
development. While taking an anti- 
abortion stand, the author examines 
several cases where defective infants 
have brought suit against their 
parents’ physicians or whoever else 
they felt was to blame for their 
deformities or for birth itself. The 
comment concludes with an effort 
by the author to demonstrate the 
absurd result which wrongful life 
actions are approaching - an action 


by the child against his or her parents 


for his or her wrongful existence. 

“Finn or Kern? Does a Florida 
Dissolution Court Possess Authority 
to Compel Child Support of Healthy 
Majority-Age Children Who are 
Attending College?” by Lawrence A. 
Kellogg. 


This comment examines whether a 
dissolution court possesses authority 
to award child support to a healthy 
adult offspring who is classified as 
“dependent” because of his or her 
attendance at college. Conflicting 
answers have been given by the 
district courts of appeal; some follow 
the Florida Supreme Court’s dicta 
which suggests that a court possesses 
such power, while others reject the 
court’s dicta. These cases are 
analyzed, along with statutory 
authority, and it is concluded that a 
dissolution court has discretion to 
exercise such authority. 

“Custodial Interrogation of 
Juveniles: In the United States and 
Florida” by Christopher K. Vogel. 

There is a continuing controversy 
over what procedural safeguards are 


constitutionally required to protect a 
juvenile who becomes subject to 
police custodial interrogation and 
what standards apply to determine 
the admissibility of confessions made 
during such questioning. The United 
States Supreme Court attempted to 
deal with the issue in 1979, as did the 


Florida Supreme Court in 1980. This 


comment analyzes the controversy 
and these recent efforts to resolve the 
issue, and concludes that in light of 
the split decision in both high courts, 
the matter is not yet settled. 


Case note 


Water and Watercourses—Public 
Use—The Effect of Property Law as 
a Limitation on Federal Navigational 
Servitude—Kaiser Aetna v. United 
States, 444 U.S. 164 (1979) by Janice 
Kelly. 

The author analyzes the impact of 
the Supreme Court’s Kaiser Aetna 
decision on the traditional rule of no 
compensation for takings exercised 
unfederal navigational servitude. 
Traditionally, the public interest in 
navigable waters has been deemed 
paramount to. private property 
rights. Consequently, no compensa- 
tion has been required for “takings” 
of interests in navigable waters. In 
Kaiser Aetna, however, the Supreme 
Court recognized that under some 
circumstances economic expecta- 
tions coupled with the fundamental 
property right “to exclude others” 
will override the public interest and 
require payment of just compensa- 
tion for interference with the private 
interests. 


Constitutional Law—Freedom of 
Speech— Ordinance Restricting 
Solicitation of Funds by Charities 
Restricts Freedom of Speech— 
Schaumburg v. Citizens For A Better 
Environment, 444 U.S. 620 (1980), by 
Janet Jacobowitz. 


A municipal ordinance, governing 
solicitation by charitable 
organizations, which required that 75 
percent of the proceeds from 
solicitation be used directly for the 
organization’s charitable purpose 
was held void on its face because it 
censored freedom of speech. The 
Court, in finding the ordinance 
unconstitutional on first amendment 
grounds, never reached the issue of 
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discretion as it relates to the authority 
vested in public officials to enforce 
such ordinances. Thus, whereas the 
Court had previously held any 
allowance of discretion to be 
unconstitutional it now held an 
ordinance not allowing for discretion 
to be unconstitutional. In failing to 
squarely address the discretion issue, 
the Court missed an opportunity to 
set out a clear guideline for the 
enactment of future ordinances. By 
implication only, the Court 
approved a type of ordinance which 
would allow for a showing that costs 
are reasonable. 

Torts—Wrongful Death of a Minor 
Child—Contributory Negligence of 
Decedent Spouse Does Not Bar 
Recovery by Nonnegligent Spouse in 
the Wrongful Death of a Minor 
Child, Singletary v. National 
Railroad Passenger Corp., 376 So.2d 
1191 (Fla. 2d Dist. Ct. App. 1979) by 
Julia S$. Chapman. 

Because of astatutory requirement 
that wrongful death actions be 
brought by the father, on behalf of 
himself and the mother, in the 
wrongful death action for the loss of 
their child, the Florida courts have 
imputed negligence between parents 
when one was a contributing cause of 
the death. The wording of the statute 
was changed in 1972, but not until the 
Singletary case did an appellate court 
recognize that imputed negligence 
was no longer necessary or desirable. 

The author traces the history of the 
imputed negligence rule, and 
contrasts the old Florida rule to the 
rule in other jurisdictions and in 
Florida’s personal injury cases. The 
note concludes that the Singletary 
court reached the correct result. 

Torts—Conflict of Laws—Florida 
Abandons Lex Loci Delicti, Again— 
Bishop v. Florida Specialty Paint 
Co., 389 So.2d 999 (Fla. 1980), by 
Jerry J. Waxman. 

Florida has recently abandoned 
the conflict of laws doctrine of lex 
loci delicti which determined the law 
to be used in a tort case by the place 
where the tort was committed. In the 
case of Bishop v. Florida Specialty 
Paint Co., 389 So.2d 999 (Fla. 1980) 
involving an airplane accident, the 
Florida Supreme Court opted for the 
“most significant relationship test” of 


the Restatement of Conflict Laws 
§§145 and 146 in place of the 
inflexible lex loci delicti doctrine. 
This case note examines the rationale 
of the decision and problems of 
application that will accrue due to 
the lack of clear guidelines in the 
opinion. 


Nova Law Review 


Volume 5, No. 1 of the Nova Law 
Review was published in February 
1981. Annual subscriptions to the 
Review sell for $15; individual issues 
may be purchased for $5. For more 
complete information write: Richard 
S. Cohen, Managing Editor, 3100 
Southwest 9th Avenue, Ft. 
Lauderdale, Florida 33315. 


Articles 


“When, if Ever, Should a Court 
Conduct its Proceedings Behind 
Closed Doors?” by Florida Supreme 
Court Justice Joseph A. Boyd, Jr., 
and Paul Lehrman. The coauthors 
present a compelling argument for 
the need to hold all judicial 
proceedings in the open. Case law in 
Florida is discussed and provides 
possible tests for balancing the 
interests of a free press and the rights 
of a defendant to a fair and impartial 
trial. 

‘“‘The Marriage Penalty: 
Restructuring Federal Law to 
Remedy Tax Burdens on Married 
Couples” by Gail Levin Richmond. 
This article surveys the problems 
associated with congressional 
imposition of additional tax burdens 
upon married couples. It concludes 
by offering possible solutions to the 
present dilemma of spouses 
divorcing in order to avoid paying 
additional taxes. 

“Is the Supreme Court Creating 
Unknown Law?” by Ovid C. Lewis. 
Constitutional law professor and 
Nova Law School dean examines the 
Supreme Court’s memorandum 
opinion practice of dismissing cases 
for lack of a substantial federal 
question. After reviewing case law, 
the author analyzes the extent to 
which the Court relies upon the 
dismissals as precedent and requires 
lower courts to adhere to them. In 
addition, the problem of how a 


lawyer can easily misunderstand 
their significance is addressed. 
“Plaintiffs’ Attorneys Beware! 
Attorney’s Fees Could be Taxed 
Against You Under Fla. Stat. 57.105” 
by Bertha Sanchez. The article 
presents an overview of F.S. §57.105 
(1978), which awards attorney’s fees 
to the prevailing party in civil law 
suits lacking justicibility. It traces the 
legislative history of the statute and 
analyzes case law recently 
interpreting the enactment. Statutes 
from other jurisdictions which are 
similar in nature to §57.107 are 
examined. 
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THE LAWYER PAPER 


Potpourri 
By Leonard Schulte 


The decline of proofreading 


Last year an eminent journalist 
named Harrison E. Salisbury wrote, 
and as the head of Times Books 
published, a history of the New York 
Times in our time. The book was 
called Without Fear or Favor, but it 
could well have been subtitled 
Without Proofreading Either. 

As an occasional reader of cheap 
science fiction and trashy mysteries, I 
am not surprised by typographical 
errors, but I cannot think of a sci-fi 
book or a mystery, no matter how 
cheap or trashy, that contains as 
many typos as the distinguished Mr. 
Salisbury’s distinguished history of 
his distinguished employer. Accord- 
ing to Mr. Salisbury, Watergate was 
the work of Howard E. Hunt (page 
418) and A. Gordon Liddy (page 281 
and page 622 in the index). The U.S. 
Senate hearings on the subject were 
known as the Erwin inquiry, after, of 
course, Senator Sam Erwin (page 419 
and page 619 in the index). When 
Richard Nixon came to Florida to 
relax, he stayed at his estate in Bay 
Biscayne (page 226). Mr. Nixon’s 
successor as President was none 
other than Gerald W. Ford (page 
233). 

Fear of embarrassment is for most 
writers reason enough to proofread 
carefully. Mr. Salisbury, I hope, felt 
foolish when he saw his mistakes in 
print. If he was wrong about Sam 
Ervin’s last name and Gerald R. 
Ford’s middle initial, can we expect 
him to be right about other things? I 
deliberately refer to the errors as Mr. 
Salisbury’s; he is responsible for his 


book, and a reader has a right to 
blame an author for errors. Whether 
the mistakes were made by Mr. 
Salisbury or by others, it is Mr. 
Salisbury’s credibility that is affected 
when the mistakes appear in print. 
Lawyers are notoriously thick- 
skinned, and so fear of embarrass- 
ment may not be enough to 
encourage proofreading of legal 
documents. The following list of 
common errors should do the job, 
though. Consider each of these errors 
in the context of a legal document. 


“not” for “now” 
“if” for “of” 
for “or” 
“or” for “on” 
“shall” for “shall not” 
“substantial” for “substantive” 


The list could continue, but by now I 
am sure that the substantial (and 
substantive) impact of a 
proofreading error is obvious. 


“Former” and “then—” 


The transition from the Carter 
administration to the Reagan 
administration has brought to light a 
disturbing trend among journalists. 
There seems to be total ignorance of 
the meaning of “former” among re- 
porters. The Miami Herald (March9, 
1981) describes Reubin Askew as the 
trade negotiator for former Presi- 
dent Carter. Former Governor 
Askew was the trade negotiator for 
President Carter; it would be correct 
to describe him as a former trade 
negotiator. But when Mr. Askew was 
trade negotiator, he worked for 
President Carter, or then-President 
Carter. A person who is now helping 
Mr. Carter to unload his peanut busi- 
ness is a negotiator for former 
President Carter. 

This “former” business may be 
endless. Ten years after his death, 
President Kennedy was still referred 
to as “the late” President Kennedy. 
“Former” still often attaches itself to 
the names of Presidents Johnson, 
Nixon, and Ford, I suppose to 
distinguish them from the current 
Presidents of the same names. I have 
not seen a reference to “former 
President Eisenhower” or “former 
President Lincoln” lately, but that 


may be only because I do not read 
enough newspapers. _ 

I hope this abuse of “former” never 
creeps into legal writing. The effect 
of a statement by a sitting judge, 
whenever he was on the bench, is 
different from the effect of a 
statement by a former judge. Let us 
resolve never to confuse them; let us 
hope that the misplaced “former” 
remains forever nothing more thana 
journalistic aberration. 


Suggestions from readers 


Several readers have responded to 
my comments about avoiding dicta- 
tion (January 1981). One of the most 
interesting responses came from 
Jules Cohen of Orlando, who sent me 
a letter on one of those carbon copy 
forms that includes a space for a 
reply. Mr. Cohen says that he uses the 
form for short letters that he writes in 
longhand. With five lines allowed for 
the message, the form surely 
promotes brevity. 

Handwritten letters have become 
fashionable. There are advantages: 
they are, obviously, not dictated; the 
thoughts of the writer are passed 
through no intermediaries; and the 
reader knows that the writer devoted 
some personal attention to him. But 
the experience of President Carter, 
one of our most prolific dispensers of 
handwritten letters, might serve as a 
warning. As reported by Pierre 
Salinger, Mr. Carter’s handwritten 
statement of conditions for release of 
the American hostages from Iran 
began, “Captors must be re- 
leased .. .” Although the error must 
have been unintentional, it must have 
raised some eyebrows in Tehran. 
The lesson is that even handwritten 
letters should be proofread; there’s 
many a slip ’twixt the head and the 

en. 

Clifford Ables of Sebring suggests 
an addition to our writers’ book- 
shelves. He recommends a work 
called The Grammatical Lawyer by 
Morton S. Freeman. Mr. Ables says 
that this work has been very helpful 
to him. Iam happy to pass along Mr. 


Leonard Schulte is a lawyer on the staff of 
Legal Research and Drafting Services, The 
Florida Senate, Tallahassee. 
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Ables’s suggestion, and I would like 
to invite other readers to suggest 
other useful books. 


A new dictionary 


When the Oxford American 
Dictionary was published by Oxford 
University Press last fall, I knew I 
would have to get a copy for my 
desk. Our language changes so fast 
that a new dictionary is always wel- 
come, and I expected that this one 
would have all of the authoritative- 
ness for which Oxford dictionaries 
are known. 

I found a dictionary that exceeded 
my expectations. Our language is in 
there, as it is written and spoken in 
the 1980's, but what especially 
pleased me about the dictionary was 
that it takes stands. For most words it 
gives but one spelling and one 
pronunciation; a variant is shown 
only if it has significant support. The 
editors of the dictionary have 
decided to break from the trend 
started by Webster's Third 
International; permissiveness is out 
and strict adherence to rules is in. 

The best surprise about the Oxford 
American is its size. It covers the 
language in 812 pages with a concise- 
ness that all of us could emulate. 
When I want help in making a de- 


cision, I will still turn to my old 
friend, the American Heritage Dic- 
tionary, but when I want a decision 
made for me, a no-frills (adj. with no 
luxuries or extras) answer to a 
question, I look it up in my new 
friend, the Oxford American. 


On language 


William Safire may be best known 
as the speechwriter who put 
“nattering nabobs of negativism” in 
Vice President Agnew’s mouth, but 
he now writes a column on language 
for the New York Times Magazine. 
Times Books has published a 
collection of his weekly pieces called 
On Language. Mr. Safire’s interests in 
the language are as broad as the 
language itself, and he covers the 
language with good sense and good 
humor always. On Language is not 
the place to go for specific answers to 
specific problems, but I cannot think 
of a better book for developing a 
sensitivity to the issues of language 
and an appreciation for the fun of 
language. 


By the way, Times Books must 
have a new proofreader. Mr. Safire 
will not be embarrassed by the abun- 
dance of errors that plagued his 
colleague’s work. Mr. Safire cares. 0 


“HAVE YOU HUGGED 
YOUR LAWYER TODAY” 


COLORS: Beige, White, Light Blue, Navy (w/ contrast- 
ing silkscreened lettering on high quaiity shirts). 
SEX: Men's, Ladies’, French-cut, Child's. 

SIZES: S, M, L, XL (Men's only in XL). 

PRICE: Men's & Child's $6.50, Ladies’ $6.95 per shirt, 
includes shipping & handling. 

BUMPER STICKER: Have you hugged your 

lawyer today? ONLY $1.25. 

SAVE MORE! Order 2 or more shirts and receive 

a FREE bumper sticker! 

SHIRT STYLES: 

#111 Have you hugged your lawyer today? 

#112 Is there life after law school? 

#115 Have you hugged your secretary today? 
Delivery 4-6 weeks! C.0.D. accepted. 

Florida residents add 4% sales tax. 


Mail Eagle Productions 
order P.O. Box 6365 
to: Lake Worth, FL 33461 


QTY.] Style # Color |Size] Sex 
How 
many 
bumper 
stickers? 
F-5 
12773 Forest Hill Bivd. Suite 104 
W.P.B., FL 33411 (305) 793-0519 


Not affiliated with similar mail order company. 


Calendar of Legal Events 
formerly published in 
the Journal may now be 
read in Florida Bar News 
in each 15th of month 
issue 


Will Put 
You in 
Command 
Call 1-800-432-8247 
Today 


R&W COMPUTER RESEARCH, INC. 
POST OFFICE BOX 6207 
VERO BEACH, FLORIDA 32960 


COMPUTER ASSISTED LEGAL 
RESEARCH FOR LAWYERS 

BY LAWYERS 

Featuring 

e WESTLAW SYSTEM II 

e AUTOMATED TAX LIBRARY 

¢ WORLD-WIDE INFORMATION 
RETRIEVAL AND DISTRIBUTION 


THE FLORIDA BAR JOURNAL/MAY 1981 407 


Have you 
today? 
| 
| 
| 


NATIONAL INSTITUTE FOR TRIAL ADVOCACY 


COMPLETE EVIDENCE 
AUDIO TAPE PACKAGE 


NITA has available a complete twelve hour series of evi- Part Series Title Number and Time 


dence lectures which are a must for every serious trial advo- 
cate. The cassette audiotapes can be played in your home, 
office or car. The fourteen tape, approximate twelve hour 
packages comes complete with a 191 page manual that out- 
lines and supplements each tape presentation. The entire 
package is shipped in an attractive carrying case and can be 
ordered for $100 plus shipping and handling. The series was 
produced by NITAat the Institute’s National session and the 
lectures were delivered by Professor Irving Younger of Cor- 
nell University Law School. 
i Name 
Address 
' City — State Zip Phone No. 


Please send me copies of the following marked tapes. 
i (Indicate individual quantities if ordering more than one tape 
format and specific tape desired in ordering individual tapes.) 
Please specify method of shipment desired. 


—____—. $100 (entire package) 

___ $15 (individual tape) 

TAPES 
$1000 (entire package) Please indicate desired format: 


t AUDIO TAPES 


$140 (1 hr. tape) O %” reel-to-reel (EIAJ) 
hr. O %" videocassette 
Betamax O VHS 
: Credit Card Number 
g Expiration Date 
§ Signature 


Send order to: 

National Institute for Trial Advocacy 

40 North Milton, Suite 106 

St. Paul, Minnesota 55104 

(612) 292-9333 FL 


408 THE FLORIDA BAR JOURNAL/MAY 1981 


‘Introduction to 
Evidence”’ 

‘‘Basic Concepts of 
Evidence”’ 

“Failure of Recollection, 
Best Evidence Rule, 
Perception, Introduction 
to Expert Witnesses” 
“Expert Witnesses, 
Cross Examination 

& Impeachment 
“Cross Examination & 
Impeachment II, 
Rehabilitation 
‘Rehabilitation II, 


Character as a Defense”’ 


‘Hearsay 
“‘Hearsay II”’ 
‘Hearsay III”’ 
“Hearsay 


‘Burdens of Proof 
and Presumptions”’ 
‘Hearsay and the 
Right to 
Confrontation I”’ 
‘Hearsay and the 
Right to 
Confrontation II”’ 
“The Ten 
Commandments of 
Cross-Examination”’ 


NITA TAPE E-1 
(57 min.) 
NITA TAPE E-2 
(51 min.) 
NITA TAPE E-3 
(52 min.) 


NITA TAPE E-4 
(59 min.) 


NITA TAPE E-5 
(59 min.) 


NITA TAPE E-6 
(27 min.) 

NITA TAPE E-7 
(24 min.) 

NITA TAPE E-8 
(59 min.) 

NITA TAPE E-9 
(60 min.) 

NITA TAPE E-10 
(58 min.) 

NITA TAPE E-11 
(54 min.) 

NITA TAPE E-12 
(60 min.) 


NITA TAPE E-13 
(59 min.) 


NITA TAPE E-14 
(60 min.) 


— —™ 


€A Method for Trial Lawyers 


Dr. J. Stanley McQuade’s new book shows the 
practitioner how to interpret doctors’ handwritten 
records and gives him a working vocabulary of the 
medical terms most often needed in court. Medical 
jargon, shorthand, technical words, and abbrevi- 
ations found in medical histories and physical 
examination records are translated into layman’s 
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PART I. Examination of the Patient 
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